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JOINT APPENDIX 
[Filed July 26, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on June 30, 1960, Sworn in on July 5, 1960 
The United States of America : Criminal No. 623- "60 
v. 3 Grand Jury No. 812-60 


Elsie V. Jones Violation: 22 D.C.C. 2403 
(Second Degree rai 


The Grand Jury charges: 
On or about July 3, 1960, within the District of Columbia, Elsie 
V. Jones with malice aforethought, murdered Claude R. Smith by means 


of stabbing him with a knife. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: | 


/s/ Anthony J. Sculli 
Foreman. 


[Filed July 29, 1960] 
PLEA OF DEFENDANT 

On this 29th day of July, 1960, the defendant Elsie V. Jones, appearing 
in proper person and by his attorney L. A. Harris, being arraigned in 
open Court upon the indictment, the substance of the charge being stated 
to him, pleads not guilty thereto. | 

The defendant is remanded to the District Jail. 

By direction of 


LEONARD P. WALSH 
Presiding Judge 
Criminal Court #1 


HARRY M. HULL, Clerk 


By: /s/ H.G. Dodd 
Deputy Clerk 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed Mar. 8, 1961] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) 
v. Criminal No. 623-60 
ELSIE V. JONES, ) 
Defendant. 


Washington, D. C. 
Wednesday, January 4, 1961 
The above-entitled cause came on for trial before the HONORABLE 
EDWARD M. CURRAN, United States District Judge, anda jury. 
APPEARANCES: 


Fred L. Mcintyre, Esq., 
Assistant United States Attorney, 


for the Government 
L. A. Harris, Esq. 
Counsel for the Defendant 
* * 
RICHARD L. WHELTON 
was called as a witness by the government and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McINTYRE: 
@. Your name is Dr. Richard L. Whelton; is that correct? 
A. Yes, sir, it is. 
Q. And are you a deputy coroner for the District of Columbia? 
A. Iam, sir. 


* * * * 


Q. Now, what did your autopsy of Claude R. Smith disclose? 


A. The cause of death was due to shock, due to hemorrhage, due to a 
stab wound to the heart. 
Q. Now was that a direct cause of death? A. Yes. 
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Q@. Where were the stab wounds on the body of Claude R. Smith? 
A. Fatal wound was in the upper right chest, front of the chest, about a 
half an inch below the top notch in the breast bone, three and a half 
inches to the right of the midline of the front of the chest. About here 
(indicating) be approximately. 

Q. And does it show which way the direction of the wound went 
into the body? A. Yes, sir. The wound traveled from front to back 
in a downward direction, slightly from right to left. | 

Q. And does it show how deep it penetrated? A. The depth of 
the wound was approximately four and a half inches. 

Q. Does it show what organs were actually struck by this wound ? 
A. Yes, sir. The wound in the heart was apparent. There was hemor- 
rhage in the structures immediately below the breast bone, and the 
wound of the heart, as I said, was visible. 

@. And does your autopsy disclose whether there were any other 
wounds other than the one you just described? A. Yes, sir. | There was 
a laceration in the center of the left cheek which was about an inch and a 
half in length, and it had a downward stroke of about a half an inch, 
about a half inch in length, at the mid point of this one anda half inches 
along the cheek here. There was a laceration in the lateral half, the 
outer half of the upper lid of the right eye. There was a half inch lacera- 


tion over the bridge of the nose. There was abrasion of the left temple 


region, right adjacent beside the hair line. 

Q. And does your examination disclose if there was any other 

wound on the body other than the one which you earlie r described, 
around the chest area? A. Yes. There was a superficial laceration 
three and three quarter inches below this notch of the breast bone, and 
three inches to the right of the mid line of the front chest wall. This 
was superficial. 

Q. Could you determine the direction of this paxdicalac: wound? 
A. Well, it was just a superficial scratch sort of thing. Identification 
of direction of that would be difficult. | 

Q. About how long was it? Does your examination disclose that? 
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A. It was just a superficial scratch across the skin, sir. 
* * * * 
DR. IRWIN F. HIRSCH 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McINTYRE: 
* * * 

Q. Are you a medical doctor? A. Yes, sir. 

Q. And where are you stationed or where are you assigned? 
A. Washington Hospital Center, D. Cc. 

Q. Is that in the District of Columbia? A. Yes, sir. 

Q. Were you on duty as a medical doctor at the Washington Hos- 
pital Center during the early morning hours of July 3d of 1960? A. Yes, 
sir. 

Q. And did there come a time when you had occasion to go out- 
side of the hospital to an ambulance and there examine an individual ? 
A. Yes, sir. 

Q. About what time was that? A. I would say about three o'clock 
in the morning. 

Q. And the person you examined, was it a male or female? 

A. Male. 

Q. And what did you see when you examined this individual? 

A. It was obvious that this individual was deceased. His clothes were 
covered by blood. And after this examination I pronounced him dead, 
at the ambulance. 


* * * 


DOROTHY MAE BANKS 


being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC INTYRE: 
* * * * 
Q. And who was your husband on July 2d, 1960? A. Claude Ran- 
dolph Smith. 


* * * * 


Q. And would you tell us about what time it was you went some- 
where with Claude Smith? A. It was about twelve-thirty or ‘one in 
the morning when we first went. | 
@. This would then be on July 34? Is that correct? A. Yes, sir. 
Q. During the early morning hours? A. Yes, sir. 
Q. And do you remember, how did you get there? A. Claude, he 
took me. 


Q. And did he have any kind of an automobile? A. Yes. 
* * * * 


Q. Where did he park the automobile? A. Outside. 
Q. Outside of where? A. Of the house we went to--1323, I think, 


Vermont Avenue. 
* * * * 


Q. And after you parked the automobile, where did you so A. We 
went into the apartment house, Elsie's house. 
* * * * 
Q. What did you do after you got to Elsie Jones' apartment? 
A. Well, we had beer and something to drink. 
Q. Who else was there other than you, Claude Smith and Elsie 
Jones? A. Her husband. 
THE COURT: Who? 
THE WITNESS: Elsie's husband. 
BY MR. MC INTYRE: 
Q. Anybody else? A. Charles Brown. And the other lady; I 
don't know her name--by face. 
Q. Was there an Esther Akers there? A. I don't know her name; 
I know her by face. 
Q. And did anything occur between Brown and your husband 
while you were there? A. Yes. That is when he called me a name. 
* *” * * 
THE COURT: Brown called you a name; is that it? 
THE WITNESS: Yes, Your Honor. 
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BY MR. MC INTYRE: 

Q. And as a result of that, your being called a name, what did 
your husband do? A. And my husband said it wasn't right; and then 
Brown invited him outdoors. 

Q. And did they go outdoors? A. Yes. 

Q. Did you go with them? A. I went out. But they weren't doing 
anything then, and then they came back up. And then he said--we were-- 

MR. HARRIS: Just a moment. I object. 

THE COURT: I will sustain the objection. 

BY MR. MC INTYRE: 

Q. Did everybody come back into the apartment? A. Yes. 

Q. Then where did you go after you returned to the apartment? 
A. We left and came home. 

@. You and who else? A. Claude. 

* * * * 

Q. Did you ever go back to Vermont Avenue? A. Yes, we did. 

Q. And about what time was that? A. It was along--I guess it 
was after two, or about two. 


Q. Speak a little louder. A. It was after two o'clock. 
* * * * 


Q@. When you got back to Vermont Avenue, did you go upstairs or 


stay in the automobile? A. I stayed in the automobile. 

Q. And where did you see Claude Smith go? A. He went into the 
apartment; I mean, into the house. 

Q. Did there come a time when you saw your husband again? 
A. Yes. 

Q. About how long after he had gone upstairs to the apartment ? 
A. About five minutes. 

Q. And was anybody with him at that time? A. Yes. 

@. Who was that? A. Charles Brown. 

Q. Where did your husband go after he came back down from the 
apartment? A. He got in the car. 

Q. And where was that? What part of the car? A. He got in the 
front. 
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Q. And how about Charles Brown? A. He got in the back. 
* * * * 
THE COURT: That is stricken. And the testimony will be that 
Brown struck her husband. | 
BY MR. MC INTYRE: 
Q. What happened after Brown struck your husband? j. And then 
my husband got out of the car, and that is when they started fighting. 


* * * * 


Q. Where were they fighting at this particular time ? f- On the 


right side of the car. 

Q. Did you see anything in your husband's hand at this amie? 
A. He had a stick. 

Q. He hada stick? A. Yes. 

Q. And what else did you see taking place out there? 


* * * * 


Q. Where were you at the time? A. In the car. 
* * * * 
Q. And were they behind you or in front of you? A. : one were 
in front of me. 
Q. Did you see anything else take place? A. No; I screamed-- 
put my hands over my ears and screamed. 
Q. Did you hear any shots or anything like that? A. No, I did not. 
Q. What was the next thing that you saw? A. It was when she 
came at him, Claude, my husband, at the car-- (voice secstan 
Q. Just a minute. 
MR. MCINTYRE: Will you indulge the examination for a few 
seconds, Your Honor? 
(There was a brief pause.) 
THE COURT: You say she came to the car? 
THE WITNESS: Yes. 
THE COURT: And where was your husband at this time? 
THE WITNESS: He was ready to get in the car. 
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THE COURT: And what happened? 

THE WITNESS: He had one hand on the steering wheel. She came 
over and she--I don't know what she had in her hands, but I know she 
was at him, at the car. 

THE COURT: What did she do? Anything? 

THE WITNESS: Yes; she struck at him. 

BY MR. MC INTYRE: 

Q. How many times did she strike? A. A couple of times. 

Q. How many? A. A couple of times--I don't know, because I 
was screaming, "Don't."" ‘Don't. *t But she did. 

Q@. And did you ever hear the engine try to be started at this par- 
ticular time? A. Yes. 

Q. Who was trying to start the engine? A. Claude. 

Q. Claude? A. Yes. 

Q. Claude Smith? A. Yes. 

Q. Is that when you saw the defendant come up? A. Yes. 

Q. And what happened after you saw the defendant there with your 
husband, striking at him? A. She struck at him, and he turned and 
ran. 


Q. Where didhe run? A. He ran down the street; and the way 
he ran, he ran into an alley way. 

Q. And what did you do? A. Ran behind him. 

Q. And did you ever see your husband then that night again? 
A. Yes. He fell. 


* * * * 


CROSS EXAMINATION 
BY MR. HARRIS: 
* * * * 
Q. When you first saw Mrs. Jones, how far were you from her? 
A. How far? Iwas sitting in the car. 
Q. How far were you from her? A. She was at the door of the 
car on my husband's side, and I was sitting on the front seat in the car. 
Q. Were you screaming at that time? A. Yes, I were. 
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Q. Now when you say you were screaming, you mean you were 


making a lot of noise? A. Yes. 

Q. Is that right? A. Yes. 

Q. But you weren't saying anything? <A. No. 

Q. Now at the time you saw Mrs. Jones, had Mr. Smith gotten 
into the car? A. He had one feet in the car and one hand on the steer- 
ing wheel. 

Q. "One feet" inthe car? A. Yes. 

Q. And one hand on the steering wheel? A. And one hand on the 
steering wheel, yes. 

What foot did he have inthe car? A. What foot? 
Yes. A. His right foot. 
His right foot was inthe car? A. Yes. 
What hand did he have on the steering wheel? A. His right hand. 
His right hand? A. Yes. 
Is that right? A. Yes. 
And now when I understand, Mrs. Witness, that he had the 
right leg inside the car and the right hand-- A. Yes. 

Q. --was Mrs. Jones behind him, to the side of him, or in front 
of him? A. She was in front of him, then. 

Q. She was infront ofhim? A. Yes. 

Q. You are certain of that, now? A. I know. 

Q. Allright. And during all this time you are screaming? Is 
that right? A. Yes. 

Q. But you saw the right foot of Mr. Smith in the car, ana the right 
hand. Where was his left foot and left hand? 

THE COURT: Outside the car, I suppose. 

MR. HARRIS: I don't know, Yar Hmor. 

THE COURT: She testified only one foot was in the car and one 
hand was in the car. I don't mind your going on with the Cross, exaci 
nation; but please don't go too far with it. 

MR. HARRIS: Is Your Honor objecting to my question? 

THE COURT: No; Iam striking it out. 
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MR. HARRIS: Very well. I want to make a record, Your Honor. 
May counsel approach the bench? 

THE COURT: You may make a record. Put it in the record 

right there. There is the reporter. 

MR. HARRIS: (In undertone to reporter) Let the record show that 
we object very vigorously to the interjection of His Honor when counsel 


is cross-examining the witness as to the location of the body of the de- 


ceased. 
BY MR. HARRIS: 
Q. Now, Miss Banks, did you see what the defendant had in her 
hand at the time you sat inthe car? A. No, I didn't. 
Q. Whatis that? A. No. 
Q. Well now, then, am I to understand that it is your testimony 
Mr. Smith got in on the left side of the car, that is, the driver's side of 
the car--is that right? A. Yes. 
Q. --and when you saw the defendant, you saw her in front of the 
man Smith? Is that right? A. Yes. 
Q. And you were sitting on the right side of the car? Is that 
right? A. Yes. 
@. And in the front seat? A. Yes. 
Q. Is that correct? A. Yes. 
Q. Now when you saw the defendant, was she on your side of the 
car? A. No. 
Q. Or on the side of the car Mr. Smith was occupying at the time? 
A. She was on the side he was on. 
On the left side of the car? A. Yes. 
Is that right? A. Yes. 
Now was she in the car or outside of the car? A. Outside of 


The defendant was outside of the car? Isthat right? A. Yes. 
And this was a Ford automobile? A. Yes. 
What model? What year? A. I don't know what year it was. 

. Well, was it a sedan or was ita convertible? A. It wasnt a con- 
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Q. It wasasedan? Is that right? A. It was a white = car. 
I don't know what year it was made in. 
Q. Was it a car with the top down? A. No, it wasn't. 
Q. Now when Mr. Smith attempted to get in the car, a he have 
to bend his head? A. Didhe what? Did he what? | 
MR. HARRIS: Will you read my question, please, Mr. Reporter. 
(The last question was read by the reporter.) 
THE WITNESS: Yes. 
BY MR. HARRIS: 
The answer was yes? A. Yes. 
And it was at that time you saw the defendant Jones strike? 


. Mr. Smith? Is that right? A. Yes. 
You are certain of that, now? A. Yes. 
And from the front? A. Yes. 
What is that? A. Yes. 
Now, how many times did you see the defendant strike Mr. 
Smith? A. A couple of times. 
Q. And by ''a couple," do you mean "two"? A. A couple of times. 
I don't know how many times. I know she was hitting him. 
Q. What do you mean by "a couple’? A. Several times. 
Q. Severaltimes. A. Yes. | 


Q. Will you name them for us? A. I don't know. I can't name 


them for you, because I don't know how many times. 

Q. Can you tell us how she struck Mr. Smith? A. No, I can't 
explain to you how she struck Mr. Smith, no. 

Q. Did she strike him with a stick? A. I don't know what she had. 

Q. Did you see anything in her hand? A. She had something in 
her hand. I couldn't say what it was. 

Q. Did you say anything to the defendant at the time? | A. No, I 
did not. | 

Q. What is that? A. No, I did not. | 

Q. Did she say anything to you? A. No. 
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Q. Did she say anything to Mr. Smith? A. Not that I can re- 
call, no. 

Q. And at the time you saw the defendant strike Mr. Smith, what 
were you doing? A. I was sitting in the car. That is what I was doing. 

Q. Well did you attempt to get between them? A. No. I was in 
the car and she was on the outside. How could I get between them ? 

Q. You were in the car and she was on the outside of the car in 
front of Mr. Smith? Is that right? A. Yes. 

Q. What happened after that? I will withdraw that. Did Mr. Smith 
at any time ever get into the car completely? A. No. 

Q. Hedidnot? A. No. 

Q. Is that right? All right. Then what happened after-- A. He 


Q. What is that? A. He ran. He turned and ran. 

Q. He withdrew his foot and hand and took off? Is that right? 
A. Yes. 

Q. You are certain he never got into the car? A. He never got 
in the car. 

Q. And the furtherest point he got into the car is at the point you 
have already described to this Court and jury? Is that right? A. You 
say what? 

Q. Now you testified he had his right foot in the car, and the 
right hand. A. Yes. 


Q. Now I'am asking you did he go beyond that point towards getting 
in the car, or is that the furtherest point he went to? A. That is the 


furtherest point. 
Q. The furtherest point; right? A. Yes. 


PETER M. ZAZANIS 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC INTYRE: 
Q. Your name is Peter M. Zazanis? A. That is correct. 
Q. You are a detective with the Homicide Squad of the Metropolitan 


Police Department? A. Iam. 
* * * * 

MR. MC INTYRE: May the record show he has identified the de- 
fendant, Your Honor? : 

THE COURT: Very well. 

BY MR. MC INTYRE: 

Q. Where was she when you sawher? A. In the rear of the 
alley, behind 1315 14th Street. That is a principal alley, and she was 
in the rear of that alley. | 

Q. Did you have occasion to talk to her at that time? A. I did. 

Q. Did she make any statement to you at that time about this 
individual you saw lying there and identified as Claude R. Smith? 

A. Yes, she did. 

Q. What did she say at thattime? A. She told me that that man 
had shot her nephew earlier. 

* * * * 

Q. And who was present with you at the time you talked with the 
defendant Jones? A. There was Private Harned of No. 2 Precinct. 

MR. HARRIS: What was that name, again? : 

THE WITNESS: Harned. Detective Cahill, also of No. 2 Precinct. 

BY MR. MC INTYRE: 

Q. Did you tell defendant Jones what these individuals had told 
you? A. I did. 

Q. And what did she say when you told her that? A. she said, 
"Well, I will tell you exactly what happened." 

* * * * 

Q. ** ** Now at that time you say that the defendant told you 
that Smith, the man laying down in the alley, had shot her nee Is 
that right? A. That is correct. 

Q. At that point did you ask her why? A. She proceeded to tell, 


more or less, what took place. 
* * * * 


Q. Now, Mr. Zazanis, I know it is rather hard to determine, 
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perhaps, but can you tell us who you talked to first among the three 
people assembled in the alley there? You say the defendant was there, 
and Banks was there, and Akers was there. Who did you talk to first, 
if you recall? A. I couldn't answer that. These three people were all 
talking out loud, ail excited, and I didn't have to ask any questions. I 
was told. 

Q. They were volunteering information? A. Right, sir. 

Q. Now let me ask you this, Mr. Zazanis: 

During this talk in the alley, when you first arrived, did you 
ask the defendant how it happened that Mr. Smith was lying in that con- 
dition in the alley? A. No, sir. 

Q. Now you say they were talking. Did she volunteer the infor- 
mation? A. No, sir. 

@. She said she shot him--or, rather, she said he shot her 
nephew? A. That is correct. 

Q. Now you say also she proceeded to tell you what happened? 
A. In gesture, in excited words, she tried to explain what had taken 
place in front of 1323 Vermont Avenue. 

Q. She did seem excited? A. Everyone was. 


* * * * 


Q. Now did your investigation, Officer Zazanis, disclose that 
shots had been fired there on that morning? A. Yes, it did. 

Q. What is that? A. It did. 

Q. Did your investigation also disclose that these shots were 
fired by the man Smith? A. That was the conclusion. 

* * * * 

Q. And where did you see Mr. Brown the first time? A. He 
was being placed in the patrol wagon--No. 2's patrol. 

Q. At what location, sir? A. In front of 1323 Vermont. 

Q. In front of 1323 Vermont. And what was his condition? 
A. Well, he was on his feet, but he was being helped to be put in the 
wagon at the time. 

Q. Well, had he been shot? A. It was concluded that he had been. 
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Q. I think you testified that the defendant told you that Brown had 
been shot. Is that right? A. That is correct. | 

Q. Did you investigate that facet of the case, to see whether or 
not he had been shot? A. Yes, sir. 

Q. What did you find? A. [had learned through medical authorities 


that he had been shot. 
* * * * 


Q. What time was it, Mr. Zazanis, when you arrived down at 


Homicide with the witnesses--Banks, Akers, the defendant, and a couple 
of other people you took down to Homicide? A. It was going on four 
o'clock, or a little after four. | 

Q. Did you proceed to question Dorothy Banks down at snomaniae 
after you arrived down there? A. Ihad questioned her, yes. 

@. And did you also talk to Esther Akers? A. Yes. 

Q. Did you talk to the defendant? A. Yes. 

Q. In what order did you talk to these three people down at Homi- 
cide? A. I couldn't tell you that. 

Q. You don't recall? <A. No, sir. 

Q. Now, Mr. Zazanis, who was present at the time you questioned 
the defendant down at Homicide? A. You mean by that, when the state- 
ment was taken, sir? | 

Q. Yes. A. William A. Harned, Detective Cahill; and we had 

requested the services of a policewoman, Edith C. Baum, who was 
there. | 

Q. When did you start taking the statement? What time was it? 
A. About four-thirty a.m. | 

Q. When did you finish the statement? A. We had competed 
questioning the defendant at about seven-thirty a.m. 

Q. Now, Mr. Zazanis, did you put down exactly word for word 
what the defendant said to you at that time? <A. We tried to copy word 
for word their original statement, yes, sir. : 

Q. Who was doing the typing? A. I did. 
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Q. You were doing the typing? A. Yes, sir. 

Q. Who read the statement back to the defendant? A. The 
policewoman, Miss Baum. 

Q. You didn't read it back to her, did you? A. I did not. The 
policewoman read it to her. 

* * * * 

Q. Well, do you know where that gun is now? A. I presume the 
Property Clerk has it. 

Q. Will you describe it forus? A. Specifically? 

Q. Yes. A. May I refer to my notes? 

@. Yes, sure. A. (Referring) The gun in question was a Beretta, 
caliber 22 semi-automatic pistol, model 948, serial number 029487-N. 


* * * * 


Thursday, January 5, 1961 
* * bd * 
THE COURT: Very well. You have seen this paper, I take it. 
MR. HARRIS: Yes, Your Honor, I have. 
THE COURT: Is there any objection to it? 
MR. HARRIS: No objection. 
THE COURT: Very well. It may be admitted. 


(The typewritten statement, 
heretofore marked for identifi- 
cation as Government Exhibit 

No. 1, was admitted in evidence. ) 


MR. MC INTYRE: May I read this Government Exhibit 1 to the 


jury, Your Honor? 
THE COURT: Yes, you may. 
MR. MC INTYRE (reading): 
OFFICE OF THE HOMICIDE SQUAD, METROPOLITAN 
POLICE DEPARTMENT, WASHINGTON, D. C., Sunday, 
July 3, 1960, 4:30 a.m. 
HOMICIDE CASE: Re death CLAUDE RANDOLPH SMITH, Col., 
38 yrs.., pronounced dead at 3:45 a.m., July 3, 1960, at Washington 
Hospital Center by Dr. Frank Pedlow of staff. 
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Question by Det. Sgt. Peter M. Zazanis: 

Q. What is your full name, age and place of residence? A. Elsie 
Vest Jones, col., 53 yrs., 1323 Vermont Ave., N.W., Apt. #6. 

By Det. Sgt. Peter M. Zazanis: 

Elsie Vest Jones, you are being held on the account of the death of 
Claude Randolph Smith, col., who was pronounced dead at 3: :45 a.m., 
July 3, 1960, this death being caused by him being shot or stabbed while 
in front of premises 1323 Vermont Ave. , N.W., about 3:00 a. m., July 3, 
1960. I now ask you if you want to make a complete statement telling 
what knowledge you have of this homicide, so that it can be taken down in 
typewritten form. Before making such statement I advise you that your 
statement must be made freely and voluntarily; also that your statement 
will be used in court at your trial, if it becomes necessary. After hear- 
ing what I have told you, do you want to make a complete statement? 

(Reading of Government Exhibit 1, continued:) 

Answer by Elsie Vest Jones: Yes. 

Question by Det. Sgt. Peter M. Zazanis: 

Q. How long have you known the decedent, Claude Randolph Smith? 
A. I've been knowing Claude for about 11 or 12 years. : 

Q. While on the street in front of 1323 Vermont Ave. | , N.W. about 
3:00 a.m., July 3, 1960, did you have some trouble with Claude Randolph 
Smith which lead to his death? A. Yeah, I told him not fight in my house 
and later on the street and I told him not kill my nephew, Charles Brown, 


who he had already shot. 
By Det. Sgt. Peter M. Zazanis: 
Now Elsie Vest Jones, tell me in your own words what iscodurad 


which resulted in this shooting and stabbing. 

It was about 1:00 a.m., this morning when Claude Randolph Smith 
came to my apartment, #6, 1323 Vermont Ave. , N.W., with his wife, 
Dorothy Banks, whom I had met for the second time. Claude asked me 
what we had to drink. I told him that I had some Imperial whiskey and 
poured some from a jar. Claude said that he did not like to drink whiskey 
that was poured out. So he sent Charles down to his car to get two half 


18 


pints of gin that he had under the seat of his car. Charles came back to 
the apartment with the two half pints. Claude, his wife Dorothy, Charles 
106 and his wife Esther and me had a drink of gin. Claude and Charles 
had known each others for a good many years and Charles told Claude, 
"Man, next time I come to your house, tell your old lady not to close 
the door on my face."" This talk went back and forth like that. I saw that 
they look like they wanted to fight and I ordered them both out. Claude 
and Charles went out arguing. They came back upstairs later and I 
thought it was all over. Claude told his old lady come on, I'm going. 
And they both left. I think it was about 45 minutes later when Claude 
came back to my apartment alone. Charles was getting ready to go with 
his wife, Esther. 

When Claude came back, he told Charles, "Man, I did not know 
that you wanted to fight me sure enough." Charles told Claude, ''Man, 
I'll fight you like a man, I got nothing." Claude then told him, "Come on 
let's go outside and settle it." Claude and Charles then left out. Me 
anu Esther stayed inside. Three minutes later I heard a fight out on the 
street. Esther ran down and I heard yell out, "Don't kill that boy like 
that.'"’ I did not have my dress on so I grabbed my dress and at that time 
I heard two shots. When I went downstairs I took a butcher knife with 
me. And I saw Claude with a gun in his hand which he was holding close 

to his side and he was firing at Charles on the roadway. I went up 
and grabbed Charles and told Claude not to shoot that boy like that. 
Claude threatened to shoot me too. When I grabbed Charles, Claude ran 
to his car and jumped in and tried to make a get away. I let Charles down 
on the street and jumped into the back seat of Claude's car and I grabbed 
his left arm off the steering wheel and I hit him with the knife (struck at 
her chest with fist) (to show location). I don't know how many times I 
hit him. After I stabbed Claude, he ran out of the car and across the 
street and into the alley. His old lady ran behind him. I got out and 
went back to Charles and held him in my arms until the police came in 
the scout car. 
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Questions by Det. Sgt. Peter M. Zazanis: 
Q. Was Claude R. Smith drunk or sober? A. He was 
sober, he did not appear like a drunken man to me. 
(End of reading of first page of Government Exhibit 1.) 
MR. MC INTYRE (continuing). Then on the document appears the 
X and the signature of Elsie Vest Jones, on the first page. On the second 


page the defendant's statement continues: 
Questions by Det. Sgt. Peter M. Zazanis: 
(Reading of Government Exhibit 1, continued :) 
Q. Was Charles Brown drunk or sober? A. Drunk. 
Q. Did see any weapon in Charles Brown's hand? A.) “He didn't 


have none. 

Q. What did you do with the knife after you stabbed Claude R. 
Smith? A. There were some people on the street and saw me stab 
Claude and some unknown colored man told me to throw the butcher knife 
away. So I threw it in the hedges in my yard. | 

Q. Did Claude R. Smith have anything in his hand when you 
stabbed? A. I didn't see anything. 

Q. Do youownagun? A. Never have in my life. 

Q. How far did you go in school? A. About the 3rd grade. 

Q. Can you read and write? A. Justa little, I can write my name. 

Q. Have you made your statement and answered my questions 
freely and voluntarily, without any force or promise made or used by 
anyone to obtain the same? A. Yes, sir. 

Q. Is there anything you want to add to your aatement that you 

haven't already covered? A. I did it in self defense and I am 
very sorry it happened. 

(Signed) Elsie Vest Jones 

Statement finished at 7:45 a.m. and typed by Det. Set. Peter M. 
Zazanis. | 

Statement read to defendant by Pvt. Edith C. Baum. 


* * * * 


Q. When the defendant Jones and the police officers returned, did 
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the police officers have anything in their possession at that particular 
time? A. Yes, they did. 
Q. And what did they have in their possession? 
* * * * 
112 THE WITNESS: They had a butcher knife with a nine and a half 
inch blade on it, stained. 
* * 
BY MR. MC INTYRE: 
@. And what did she have to say about this butcher knife which 
you had there this morning when the officers brought it? A. She said 
that was the butcher knife which she had used. 


* \ * * * 
114 CROSS EXAMINATION (Resumed) By Mr. Harris: 
117 Q. Now, Mr. Zazanis, in the course of your investigation did you 


come across a baseball bat at the scene? A. Mr. Counsel, when you 


say "did you come across," I will have to say no. 

Q. Well, during the course of your investigation did you uncover 
a baseball bat? A. Again, "you," I will have to say no. 

Q. How about chains? 

THE COURT: Did one of the officers? 

THE WITNESS: Yes. 

THE COURT: Who? 

THE WITNESS: Detective Cahill. 

THE COURT: When he brought the knife in, did he bring a base- 
ball bat with him? 

THE WITNESS: That was recovered earlier, Your Honor. 

BY MR. HARRIS: 

Q. How about a chain, a tire chain? <A. Achain, yes, sir. 

Q. How abouta gun? A. Yes, sir. 

MR. HARRIS (to the deputy clerk): I would like to have the gun 
marked Defendant's Exhibit 1, the bat 2 and the chain 3. 

THE DEPUTY CLERK: Defendant's Exhibit No. 1 is a gun marked 
for identification; Defendant's Exhibit No. 2 a baseball bat, marked for 

118 identification; and Defendant's Exhibit No. 3 is a chain, marked for 

identification. 


(The gun, baseball bat and chain 
were marked for identification 
as Defendant's Exhibits 1, 2 
and 3, rece ee 


BY MR. HARRIS: 

Q. Mr. Zazanis, will you examine this gun, please, and see 
whether or not it is loaded or unloaded, and check the chamber too, if 
you will, sir. 

(The gun was checked by the witness. ) 

Now, Mr. Zazanis, directing your attention to what has been 
marked Defendant's Exhibit No. 1, a gun, what is that, a revolver ora 
pistol? A. A semi-automatic pistol. 

Q. How many shots will that gun fire, sir, if you know? A. I 
can't answer that. 

Q. Looking at this clip sir, will that help you (handing it)? 

A. From past experience, guns of this type usually carry from seven 
to nine cartridges in the magazine. 


Q. Now, Officer Zazanis, when did you first see Defendant's 
Exhibit No. 1 for identification? A. WhenI had the respondent on the 
scene during the investigation. | 

Q. Whereabouts on the scene did you first see it? A. I saw it in 


the rear yard of 1327 N Street. 

Q. In the rear yard of 1327 N Street? A. Yes, sir. 

Q. How far was that from the location where you discovered the 
body? A. I would say approximately 15 yards east of the body. 

Q. And was that gun located between the automobile owned by Mr. 
Smith and the location where the body was found in the alley? A. Yes. 

Q. Did you examine the gun at that time, or do you know whether 
or not the gun was examined at that time, to determine whether or not 
it had been recently fired? A. I will answer the last ae of Piet ques- 
tion. I know the gun was examined. 

Q. Do you know who examined the gun? <A. Yes, sir. 

Q. Who was that? A. Private Jones of the Bureau of Identifica- 
tion, Metropolitan Police Department. 
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Q. Do you know when Private Jones examined the gun? A. Yes, 
sir. 

Q. Will you tell us, sir? A. It was examined on the scene. 

Q. Do you know who recovered the gun? Do you know who lo- 

cated the gun? A. From knowledge I do, yes, sir. 


Who was it? A. Private Monaco of No. 2 Precinct. 


Do you know how to spell his last name? A. M-o-n-a-c-o. 
Monaco? A. Monaco. 
Of the 2d Precinct? A. Yes, sir. 
Q. When you saw the gun, was it loaded, or unloaded? A. I 
saw the gun laying on the ground. I did not touch it. 
Q. Did there come a time when you examined the gun? A. Some 
time later at Police Headquarters. 
Q. At that time was it loaded or unloaded? A. It was unloaded 
at the time. 
* * * 
BY MR. HARRIS: 
Q. Did Cahill bring in the baseball bat? A. Yes, sir. 
Q. Did Mr. Cahill bring in this chain (handing)? A. Yes, sir. 
* * * * 
123 PETER SAMUEL MONACO, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC INTYRE: 
* * * * 
125 Q. Did you look around in that immediate vicinity for anything? 
A. Yes, sir. 
Q. And did you find anything? A. Yes, sir. 
Q. What did you find? A. A 22-caliber Beretta. 
THE COURT: A what? 
THE WITNESS: A 22-caliber Beretta pistol. 
MR. HARRIS: Will you spell it, sir? 
THE WITNESS: I think B-e-t-t-e-r-a. Iam not sure. 


126 
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MR. MCINTYRE: The spelling on that would be capital B-e-r-e-t-t-a. 
I think that is an Italian pistol. 

THE WITNESS: Yes, sir. 

BY MR. MC INTYRE: 

Q. Ishow you Government Exhibit 3 for MASSES and ask you 
if you know what that is. A. Yes, sir. 

Q. And what is it? A. This is the automatic I found in the rear 
of 1327 N Street. 
Q. And how far was it from the individual that you saw Miving ina 
pool of blood there in the alley? A. I would say approximately 20 yards. 
Q. And did you examine the Beretta pistol after you found it? 
A. At the time I found it, no, sir. We left it lying there to have it 
photographed and fingerprinted by our I-d Bureau. 

Q. And after that was made, were you present when it was 
examined by somebody? A. Yes, sir. 

Q. Was that in your presence? A. Yes, sir, at the, scene. 

Q. And at that time was the gun loaded or TEES ; A. The gun 
was unloaded. : 

Q. It was completely empty? Is that correct? A. Completely 
empty. 

MR. MC INTYRE: I would like to have this marked Government 
Exhibit No. 4 for identification. 


(A baseball bat ns marked for 
identification as Government 
Exhibit No. 4.) 


BY MR. MC INTYRE: 

Q. I show you Government Exhibit No. 4 for identification. Did 
you see this at the scene up there at 1323 Vermont Avenue, Northwest? 
A. I saw it at the scene. 

Q. Who had it at the time you saw it? A. It was ying in the car. 

Q. And what part of the car? A’ I think it was on the driver's side. 
I wouldn't swear to it right now. | 

Q. Was it on the floor? A. On the floor, yes, sir. | 
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THE COURT: The floor of the car? 
THE WITNESS: Yes, sir, the front seat. 
MR. MC INTYRE: I would like to have this marked Government 
Exhibit No. 5 for identification. 


(A chain was marked for identi- 
fication as Government 
Exhibit 5.) 


* * * * 


128 Q. I show you Government Exhibit 5 marked for identification and 
ask you if you know what that is. A. I didn't see this on the scene, 


no sir. 


= cROss EXAMINATION 


BY MR. HARRIS: 
Q. Well, sir, when you saw Mr. Brown, what was his condition 
at that time? A. I don't understand the question, exactly what you mean. 
Q. What was his physical condition? A. Well, he had blood on 
him. 
Q. He had blood onhim? A. Yes, sir. 
THE COURT: Had he been shot? 
THE WITNESS: I don't know exactly, sir. 
BY MR. HARRIS: 
Q. What was that? A. I don't know if he had been shot or not. 
He had blood. He said he had. 
130 THE COURT: Did you take him to the hospital? 
THE WITNESS: Yes, sir. 
* * * * 

131 Q. I show you Defendant's Exhibit 1 for identification, and also 
what has been marked as Government Exhibit No. 3 for identification, 
Mr. Monaco, and ask you whether or not you have seen this weapon on 
any prior occasion (handing pistol). A. On July 3d, a little after three 

132 o'clock. 

Q. Is that the first time you saw it? A. It.is the first time, 
yes, sir. 
Q. Where did you see it? A. Lying on the ground in the rear of 
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1327 N Street, Northwest. 

Q. After you saw the gun, did there come a time when! you ex- 
amined this gun? A. I did not examine it. 

Q. Atnotime? A. No, sir. I was there when it was 5 examined. 

Q. Did you ever smell the barrel of it? A. No, sir; I did not 
touch the gun. 

Q. Inow show you what has been marked Defendant's Exhibit 2 
for identification, and Government Exhibit No. 4, and ask you, Mr. 
Monaco, when you first saw that instrument, if you did see it) Ase ad 
saw it when we came up on the scene, right after the alleged shooting. 

Q. Where did you see it? A. In the car. . 

Q. You saw it in an automobile? A. Yes, sir. 

Q. Will you describe to the Court and jury the automobile in which 
you found that instrument, Government Exhibit 4, I believe, and De- 

fendants Exhibit 2, the baseball bat? A. No, sir, I can ‘t. 

Q. Well, do you know what make of car it was? A. ‘It was a 
light gray car. I think it was a Ford; I am not sure. : 

Q. Was ita Ford? A.I think so; Iam not sure. 

Q. What location did you find that baseball bat in the car? A. I 

didn't find it. It was found by another officer. 

Q. Did you see it in the car? A. Yes, sir, inthe front seat. 

Q. What location in the car did you see it? A. In the front seat. 

Q. Inthe front seat? A. Yes, sir. 

Q. Now can you tell us whether it was on the driver's age of the 
front seat or whether it was on the passenger's side of the front seat? 
A. I think it was on the driver's side. I wasn't too interested in that. I 
was looking for a gun, more specifically. 

Q. But it is your recollection that it was on the driver’ s side? 

A. Yes, sir. 

Q. Now with respect to Defendant's Exhibit 1 for aennention! 
and Government's Exhibit 3 for identification, where did you find the 
gun in relation to where you talked to Mr. Brown and where you saw the 
body of Smith? A. The body was about 150 yards away, approximately; 
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and the gun I would say was approximately the same distance, but as 
you go up the alley it was about 20 yards further into this yard, and the 
body was 20 yards west. 

* * * * 

Q. Now, Mr. Monaco, I show you Defendant's Exhibit 3 for identi- 
fication, also marked Government's Exhibit No. 5 for identification, and 
ask you if you ever saw this tire chain or this chain prior to today in 
court. A. No, sir. 

Q. Is this the first time you have seen the chain? A. Yes, sir. 

Q. Hereincourt? A. Yes, sir. 

x * * * 

MR. HARRIS: At this time the defense will call Rosie Williams. 

THE COURT: Did you make your opening statement? 

MR. HARRIS: No, Your Honor. I waived any opening statement. 

THE COURT: You can waive it until the Government has rested, 
but you can't waive it for good. 

MR. HARRIS: Yes, Your Honor. I seldom if ever make an 
opening statement. 

THE COURT: But you make one here. An opening statement is 
required on both sides. Where you get the idea you can waive an opening 
statement is a mystery to me, because you can waive it until the Govern- 
ment has concluded its case. But the jury and the Government are en- 
titled to know what your defense is. 

MR. HARRIS: Well, I think the jury will know in due time. AsI 


say, I have never been inthe practice of making an opening statement. 
Now if Your Honor will require me to do it, I will make one. But, asI 
say, it has not been my practice heretofore to make an opening state- 


ment in any case. 
THE COURT: I will require it. 
OPENING STATEMENT IN BEHALF OF DEFENDANT 
MR. HARRIS: Good morning, ladies and gentlemen. At this time 
I will make an opening statement on behalf of the defendant. 
The defense expects the evidence to show that on July 2d, 1960, 
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the defendant was married; that on the night of July 2d and the morning 
of July 3d, 1960 she had a reception; that she had prepared a list of 
invited guests; that she specifically discussed the probability of inviting 
the deceased man, Claude Smith; that it was decided that Claude Smith 
would not be invited to attend the reception. 

The evidence will further show, I believe, ladies and gentlemen, 


that Claude Smith was an interloper and crashed this wedding reception, 

given on the night of July 2d and the morning of July 3d; that he came 
there bent on mischief; that there was an argument during this reception; 
that he was asked to leave and he left; that he went to his home and there 
secured a gun and came back with the intention of doing injury to Charles 
Brown, the nephew of the defendant. 

That he went into the home of the defendant uninvited the second 
time; that he challenged Brown; that Brown came outside, in a drunken 
condition, and that in such condition and during an argument the de- 
ceased Claude Smith deliberately shot the man Brown. | 

That during this event the defendant, hearing the shots, came out 
of the house and grabbed her nephew and asked Smith not to continue his 
assault on Brown, her nephew. That the deceased person deliberately 
continued to fire shots into the body of her nephew. That she grabbed 
the nephew and let him lay on the ground; and that at that time the de- 

ceased Smith threatened to kill this defendant. That he left the scene of 
the shooting for the avowed purpose of getting another weapon, since the 
gun had been fully discharged. 

That this defendant, apprehending the intention of the Kaceesed 
Smith, pursued him in order to prevent him from getting a weapon for an 
assault upon her; that she got to the car, and as this man Smith reached 
for this baseball bat which he had in the car, she then in self-defense 
struck him. 

I think the evidence will further show that the deceased person was 
a person known to have a reputation of being a bad man, and that this was 
known to the defendant. 

When you have heard this evidence, ladies and gentlemen of the 
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jury, we will ask you to return a verdict of not guilty. Thank you. 
* * * * 
ROSE WILLIAMS 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HARRIS: 
* * * * 

147 Q. Mrs. Williams, let me ask you, do you know whether or not 
Mr. Smith was not invited as a guest to attend the reception? Do you 
know? Will you answer yes or no. 

MR. MCINTYRE: Objection, Your Honor. 
THE COURT: I will let her answer if she knows, but not about 
what somebody told her. 
BY MR. HARRIS: 
Q. Doyouknow? A. I know she didn't invite him, because she 
didn't see him. 
Q. Can you tell us how you know she didn't invite him? A. Be- 
cause she had been down to the house and gotten married and gone home. 
* x * * 
148 Q. Did you know Charles Brown? A. That is my grandson. 
Q. That is your grandson? A. Yes, sir. 
149 Q. And what relation if any does he bear toward the defendant, 
Elsie V. Jones? A. Nephew. 
Q. He is the nephew; is that right? A. Yes, sir. 
Q. And she is the aunt of him; is that right? A. Yes, sir. 
* a * * 
MAMIE LOUISE HUNT 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HARRIS: 


* * * * 


150 Q. *** * A, Well, I was sitting on the front, and I heard two 
shots. And I stood up and looked down the street, because I saw the 
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reflection. And then I heard someone say "kill this so and . " And then 
there was two or three more shots; I am not sure. 

Q. Mrs. Hunt, when you say you heard someone say "cil that so 
and so," what did you actually hear? Repeat to this Court and jury the 
words you actually heard at that time. A. The words? : 

Q. Yes, the exact words you heard. A. They said, = that son 
of a bitch." 

Q. The voice that said that, was that a woman's voice or a man's 
voice? <A. It was a woman's voice. 

Q. Now did there come a time, after you heard that statement, 

did you have occasion to see the person, at some later time, who made 
that remark? A. Yes, I did. | 

Q. And will you tell the Court and jury where you saw that person 
and the circumstances under which you saw that person. A. At the 
inquest. | 

Q. At the inquest? A. Yes. 

Q. And who was that person, Ma'am? A. It was the aay that was 
crying. Idon't know her name. She was crying. 

Q. Do you see her in this courtroom? Will you get down off the 
stand, Ma'am, and step down, please. Will you step down. A. (Having 
stepped down from the witness stand) Yes, the lady siting there with 
the bandanna. , 

Q. Ma'am, will you please come forward. Now will you just 
point to the lady that you saw. A. With the yellow coat = the ban- 
danna, sitting next to the lady with the red hair. 

Q. That is the lady sitting in the second row, oR EE the rail, 
wearing the yellow coat? A. And the bandanna. 

MR. HARRIS: Ma'am, will you stand up, please. 

(A woman stood. ) 
BY MR. HARRIS: 
Q. Is thatthe lady? A. Yes. 
MR. HARRIS: May the record show, if Your Honor please, that 


the witness just pointed out and identified in open court the previous 
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witness called by the Government, Dorothy Banks? 

THE COURT: Very well. 

* * * * 

Q. Do you recall how many shots you heard on that morning? 

A. It was either four or five. Iam not sure. But I am sure it 
was four. But I am not exactly sure about the fifth one. 

Q. And did the gunshot fire come from the direction or vicinity of 
this Ford automobile you just told this Court and jury about? A. Yes, 
it did. 

* ; * * * 
CROSS EXAMINATION - BY MR. McINTYRE 

Q. No. My question to you now is, these two males that you saw 
after the shooting, did you see one of them backing up and the other 
going towards him? A. I saw one man come around the car, on this 
side of the car; but no man did not come behind him. 

Q. Did you see one of these men get in the car, on the driver's 
side, and start the motor? A. There was a motor started. I couldn't 
say it was his or whose. But it was a motor started. 

@. My question to you is did you see one of these men get in on 
the driver's side, and then at that time you heard the engine start? 

A. Iheard a motor start. I don't know who started it and what car it 
was. 

Q. In this statement that you gave to the police officer, is this 
true or isn't it?-- 

‘The man who was backing up then got into the car 

and tried to start the car, and the other man grabbed the door 

and pulled it open and acted like he was trying to tear it off." 
A. I did not say that. 

Q. Then what you stated in this statement, is that true or isn't 
it? A. If that is in there, no, I did not say that. 

THE COURT: She didn't say that. 

BY MR. MC INTYRE: 

Q. At that time, though, you did hear the motor running? Is 

that correct? A. Idid. Iheard a car motor running, yes. It started 
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and then it stopped. 

Q. And at that time, or within a very few seconds after that 
occurred, you saw this man, a man get out of that car, and | run, did you 
not? A. I saw him run up in the alley, yes. : 

Q. And it was only a very few seconds after he got behind the 
wheel that you saw this man run; is that not true? A. That is correct. 
ButI didn't see nobody get behind the wheel. But I saw him come out of 
the car and run. 

* * * * | 
Q. Is it true that you saw a man get out from behind the driver's 
side, grab his neck, and run? A. He runup in the alley, yes. 
* * * * | 
BESSIE JOHNSON 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HARRIS: | 
* * * + | 

Q. Mrs. Johnson, did you have occasion to see the defendant 
Jones on July the 2d, 1960? A. Yes, I did. 

Q. Do you know whether or not she was married on that day? 

A. She was married at six o'clock that evening. 

Q. And that is on July 2d; is that right? A. Yes. | 

Q. Were you with her during the course of the day? | A. Iwas 
with her from around nine-thirty until five; and I went home at five to 
dress, to be the best woman at the wedding at six. : 

* * * 
EDWARD J. CAHILL 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HARRIS: 

Q. Mr. Cahill, will you state your name for the record? A. Pri- 
vate Edward J. Cahill, Metropolitan Police Department, Washington, 
D. C. 
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Q. ** ** A. Upon arrival in front of 1323 Vermont Avenue, 
1 observed a colored male laying on the ground. He was later identified 
as Charles Brown, and he was bleeding from a cut on the forehead, 
and -- 

Q. Pardon me just a minute. Iam sorry. You say he was bleed- 
ing from a cut on the forehead? A. Yes. 

Q. Please continue. A. And also he had blood on his pants, 
apparent gunshot wounds, both legs. 

Q. All right. Now, Officer, I show you what has been marked 
Defendant's Exhibit 3 for identification, and also Government's Exhibit 
No. 5 for identification, which is a chain, and I ask you, sir, whether 


or not you have ever seen this chain prior to today. A. Yes, sir. 
Q. Now will you tell this Court and jury, Officer Cahill, when and 
where you first saw the chain you are now looking at, sir. A. I removed 


this chain from the glove compartment of a 1951 four-door Ford, gray 
in color, white sidewall tires, parked in front of 1321, I believe, Ver- 
mont Avenue. 

Q. Northwest? A. Northwest. 

Q. And did there come a time when you subsequently learned that 
car you took the chain from--did you ever find out who that car belonged 
to? A. Yes, sir. 

Q. And who did it belong to? A. The automobile belonged to 
Claude Smith, I believe was his name. 

* bd * * 

Q. Will you tell this Court and jury when and where you first saw 
Government's Exhibit 4 and Defendant's Exhibit 2, the baseball bat. A. I 
removed this baseball bat from the front seat of the 1951 light gray Ford 
that was parked in front of 1321 Vermont Avenue. 

Q. Now let me ask you this, Officer Cahill. Can you tell us 
whether or not the baseball bat was on the driver's side of the car or 
on the passenger side of the car at the time you removed it? A. It 
was lying right on the front seat in between either the driver's or the 
passenger's side, right in the middle. 


* * 


CROSS EXAMINATION 
BY MR. MC INTYRE: 

Q. One question, Officer: That Government Exhibit 4, the bat 
there, was that on the floor of the car or on the front seat?) A. It was 
on the seat, like right in between the driver and the passenger. 

* * * * 
CHARLES EDWARD BROWN 
being first duly sworn, was examined and testified as follows: 
< DIRECT EXAMINATION 
BY MR. HARRIS: 
* * * * | 

Q. * * * * A. So we were about to leave, and as they opened 
the door, I hadn't seen Smith in a long time. So we sat there talking, 
Smith and I did. And then he sent downstairs to get some drinks he had 
in his car, which were in the glove compartment, which were two half 


pints of gin. So I came back, and we sat there, taking a drink or so, 
just talking about one thing or another. 

Q. When you came back with the gin, how long was it after that 
before Smith left out? A. I don't know. I would say about maybe 15 
or 20 minutes, maybe. 


Q. Now did you at any time on July 2d or on the 3d of July go out 
into the street with Smith? A. Yes, sir. 

Q. Will you tell us when you first left the house and ‘you went out 
into the street with Smith. A. That was after I went down and got the 
gin. We all went downstairs and we was talking about something; I 
don't recall what it was about. Then we both returned. 

Q. Well now, did you have an argument with Smith? A. Not to 


my knowledge, we didn't argue. We were talking about something-- 


no argument, to my knowledge. 

Q. Well, did you at any time, either on July the 2d of 1960 or on 
July the 3d, 1960, refer to Dorothy Banks as a freak? A. ‘No, sir, not 
to my knowledge, I don't recall. 
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Q. Now, Mr. Brown, I show you what has been marked as De- 
fendant's Exhibit No. 3 for identification and Government's Exhibit No. 
5 for identification, and ask you, sir, whether you can tell this Court 
and jury the first time that you saw that chain. A. The first time I 
saw it is now. 

Q. Now? A. That is right. 

* * * * 

Q. Do you recall the events of the morning of July 3d, 1960? 
A. You mean what happened? 

Q. Yes. ‘A. Not too good, no, no more than I was shot, and also 

beaten in the head. 

Q. You were shot and beaten in the head; is that right? A. That 
is right. 

Do you know who shot you? A. Smith did. 
Do you know who beat you in the head? A. Smith. 


* * * * 


** * A. Well, I was sitting in the car, talking to Smith, and 


all of a sudden he jumped up, you know, and started beating me with 


something. I don't know what it was. 

Q. When you say he jumped up and started beating you with some- 
thing, where did he beat you? A. Across the head. 

@. Across the head? A. Yes, sir. 

Q. Will you stand up, please, Mr. Witness. Step down here, 
please. (The witness stepped down. ) 

Now as a result of the beating you took across the head, were 
any bruises or scars or marks left? A. Yes, sir, Ihave them. 

Q. Where are they? A. Across my head here (indicating). 

Q. Across your forehead here. Will you walk just in front of 
the jury, please. Just walk slowly. Face the jury. All right. Now 

will you go back, please, to the witness stand. Now, Mr. Brown, 
where were you shot? A. In my legs. 

Q. Can you tell us whereabouts? A. In the upper part of my 
legs. 
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Q. Will you stand up and showus. A. Sure. Up in my legs 
here (indicating). 

Q. Both of your legs? A. Yes, sir. 

* * * * | 

Q. Did you attempt to assault Mr. Smith in any way on July 2d or 
July 3d, 1960? A. No, sir. I wasn't in any condition to assault any- 
body. | 

Q. You say you were in no condition to assault anyone? A. No, 


Q. What do you base that statement on? A. On the condition I 
was in, after having been drinking heavy. 
Q. What was your condition? A. I mean, I was intoxicated. 
MR. HARRIS: That is all. 
CROSS EXAMINATION 
BY MR. MC INTYRE: 
Q. You have been knowing Smith for eight or nine years; is that 
correct? A. Nine or ten years, sir. 
* * * * 
Q. Once they got in the apartment, what did you do? Sit down and 
talk? Is that correct? A. Yes, we welcomed then in, sure. 
Q. And the defendant here, Elsie Jones, she invited Smith to have 
a drink of some of that whiskey which was in a jar; isn't that 
correct? A. IfI can recall, yes. | 
Q. In other words, after they got into the apartment, -- A. Yes, 
they were welcomed in. 
* * * * 
Q. There did come atime, though, when Smith stated he had some 
gin down in his car, didn'the? A. That is right. | 
Q. And you even went down there and got that gin? i. He told 
me to get it. 
Q. You did go down and get the gin, didn't you? A. That is 
right. 


Q. And then you came back up and the bottles were ‘opened and you 
| 
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had some of that gin? A. I might have. I might have. It is most 
likely. 

Q. And Elsie Jones, did she have some of that gin? A. Not to 
my knowledge. I don't know. 

Q. Don't you remember? A. I don't exactly remember. 

Q. But you do remember there was some drinking of that gin that 
was brought up? A. Yes, there was some gin there. 

Q. Do you remember your argument with Smith, that you were 
arguing over the fact that you called his wife a certain name? A. No, 
I don't recall arguing with him. 

Q. Do you remember that? A. No, I don't remember arguing 
with him. 

Q. You don't remember any argument at all? A. I was just 
talking to him. 

Q. Do you remember what you were talking about? A. No, I 
don't. 

Q. You don't remember any of that? A. No, I don't. 


Q. Do you remember anything that occurred downstairs? A. No, 


sir--just talking, you know; just in general, I mean. I didn't do any- 
thing to him. 

Q. Do you remember where you were seated when you went 

downstairs? Were you ina car? A. Yes, I was ina car. 

Q. You were in the back seat? Is that correct? A. No; I was 
in the front seat. 

Q. Where was Smith? Wasn't he in the front seat? A. No; he 
was standing up on the outside. 

Q. And where was Dorothy Banks? A. I think she was seated 
beside me. 

Q. She was in the front seat of the car, wasn't she? A. Yes. 

@. And then there did come a time when you got out of the car, 
didn't you? A. Me? 

Q. Yes. A. After Smith struck me with something. 

Q. Then you got out of the car; isn't that right? A. Yes. 
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Q. And Smith got out of the car? A. He never was in the car, 
to my knowledge. 

Q. Then both of you were outside of the car; is that correct? 

A. After he hit me, I got out of the car, sure. 

Q. You were out and then Smith was out? A. Smith was out first. 
I was sitting down. 

Q. Smith was outside, and then you got out of the car; isn't that 
correct? 

Q. And at that time Dorothy Banks was still in the car, 
wasn't she? A. I don't know where she was. I couldn't see her after I 
got out of the car. 

* * * 
ESTHER AKERS 
having been previously duly sworn, was examined and testified as 
follows: | 
DIRECT EXAMINATION 


BY MR. HARRIS: 
* * * * | 
@. **** A. He went and got the two bottles of gin and came 
back. And they opened up one of the bottles and was drinking from it, 
and then he asked Charles Brown why he hadn't seen him for a long time. 
And Charles said he came to his house, but his wife had closed the door 
in his face. So Charles said, "I won't come there any more." 


So one word brought on another, and they were talking. And the 


girl said, "The next time you come I will shut the door in your face," 


or something. 
THE COURT: What girl? 
THE WITNESS: Claude's wife. And then-- 
BY MR. HARRIS: 
Q. Just a moment, now. Do you know her name? 
A. Dorothy. 
Q. Dorothy Banks? A. Yes. 
Q. Dorothy Banks said what? A. The next time te come, she 
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would shut the door in his face. 

So Mr. Brown told her, he said, "Nobody is talking to you, you 
freak." 

So she said, "You can kiss my toes, " or something or other like 
that." 

And a little while after that they left. 

Q. And where did they go? A. I don't know. They went outdoors. 

Q. And when you say "they," you mean, of course,-- A. She 
and Claude. 

Q. --the man Smith and Mrs. Banks left-- A. Yes. 

* ak * * 
203 Q. Now will you keep your voice up, please, so the last juror 
may hear you. 

Now at the time that the man, Smith, was in the apartment of 
Elsie Jones, the second time, did you at that time see Dorothy Banks? 
A. No. 

Q. Allright. Now will you continue, please. A. Well, when 
he asked Charles to come outdoors, Charles asked him what did he want, 
and he said he wanted to talk to him. And then Elsie spoke up and-- 

Q. Well now, justa moment. You keep saying "he." Smith asked 
Charles to come outdoors. A. Yes. 

204 Q. Well use the names, please, or the record won't reflect it. So 
use the names, please. A. Claude asked Charles to come outdoors. 
And Elsie spoke up and told Charles not to go outdoors, "because you 


know Claude always carries one of those rusty guns or something around," 


and for him not to go out there. Couldn't you hear me? 
* * * * 

205 @. And what happened after Smith and Brown got outside of the 
apartment of Elsie Jones, the defendant? A. When I got out there, 
Charles was sitting in the back seat; Claude was leaning in the front 
seat. 

206 Q. Brown was in the back seat? A. Yes.. 

@. Will you please continue. A. Well when I got to the car, Claude 
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was asking Brown if he meant what he said. And Brown said, "Are you 
going to let this woman start an argument between us?" 

And Claude said, "That is not what Iasked you. I asked you did 
you mean what you said." 

So Dorothy turned around in the car then to face Charles, and said, 
You know what you said." 

Q. And after Charles turned around and said that, --| A. Dorothy 
turned around. | 

Q. After Dorothy turned around, she said what, seine A. She 
said, ''You know you said it." 

Q. And then what happened? A. Well, Claude asked Charles 
if he meant what he said. And Charles said, "If that is the way you want 
to take it, yes." And that is when Claude swung. 

Q. And you saw Claude swing? A. Yes. 

Q. Now when you keep saying "Claude, "' you mean Claude R. 
Smith, do you? A. Yes. 

Q. And with what did he swing? A. I don't know. All I heard 
was a jingle; that's all. 

Q. You heard a jingle? A. Yes. | 

Q. Did it sound like this (rattling chain)? A. Yes. 

MR. MCINTYRE: Objection, Your Honor. 

THE COURT: Overruled. 

BY MR. HARRIS: 

Q. And as a result of that jingling sound, which you said sounded 
like the sound of that chain, what happened? A. Charles turned around 
to face me and kind of stumbled out of the car, and I pulled him the rest 
of the way, and shoved him towards Elsie's house. But by his forehead 
bleeding he got confused and went the other way. 

Q. Well now, Mrs. Witness, if you will just sort of slow down 


your cadence, I will be able to get your testimony a little clearer in 


my mind. 
When you say that he was struck with the chain and got out of the 


car, -- 
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MR. MCINTYRE: I object, Your Honor. 
THE COURT: I will sustain the objection. Just ask the questions 
and don't repeat the answers. 
BY MR. HARRIS: 
Well did you see blood? A. Yes. 
Where was this blood? A. Across his forehead. 
Across the forehead of whom? A. Of Charles Brown. 
. Of Charles Brown? A. Yes. 
Q. Is that the same Charles Brown who was on the witness stand 
in this courtroom just several minutes ago? A. Yes. 
Q. When Brown got out of the car bleeding, then what happened? 
A. I grabbed him by his hand to help him from the car, and he slipped 
and fell in a tree box. Claude then came from behind the car in back of 
me with a bat. 
Q. Withabat? A. Yes. 
Q. All right, Ma'am. Let me show you Defendant's Exhibit 2 


in evidence, Government's Exhibit 4, and ask you, Ma'am, to look at 


that bat and see if that is the same bat that you saw on the early morning 
hours of July 3d, 1960. A. It wasa bat. I couldn't swear it was this 
one. 

Q. Well, did it look like that bat? A. Yes. 

Q. All right. Now will you please continue what you saw. A. Well, 
he hit him once with the bat while he was on his hands and knees. 

209 Q. Who was on his hands andknees? A. When Charles Brown 

was on his hands and knees, Claude hit him once with the bat. 

Q. And where did he strike him? A. Across the shoulder. 

Q. Across the shoulder. Was ita hard or a tough lick? A. He 
hit him with both hands. 

Q. With both hands? Is that right? 

THE COURT: I thought you said he hit him with the bat. 

THE WITNESS: He did, but he was holding the bat with both hands. 

BY MR. HARRIS: 
Q. What happened after that? A. I grabbed his arm and asked 


him not to hit him. 

Q. You grabbed whose arm? A. Claude's arm, and asked him 
not to hit him, because he couldn't help himself. 

Q. Then what happened? A. Claude shook me off of him and 
swung away from me and went around the car, and came out the front 
side of it then with the gun. | 

Q. Came out then witha gun? Is that right? 

MR. MCINTYRE: Iobject, if Your Honor please. 

THE COURT: I will sustain the objection. Don't repeat the 

answer. 

BY MR. HARRIS: 

Q. Was this the gun that he came out with, Miss eee? A. Yes. 

Q. Or one like it? A. One like it, yes. 

Q. What did he do with the gun when he came out with it? A. He 
walked from the front of the car to about the middle of the sidewalk, and 
Charles--Mr. Brown--was across the fence, trying to get the blood out 


of his face. And Claude walked out to the middle of the sidewalk and 
started firing. | 
Q. And what happened? A. I started screaming. 
Then what happened? A. And I hollered for Elsie. 
Q. You did what? A. Hollered for Elsie. | 


Q. Yes? A. And she came down the stairs, came out of the house, 
and came up beside me, and asked Claude not to shoot him, to have him 
die in his shoes like that. : 

Q. Now just a moment, Ma'am. When this man Smith came around 
the car looking for Brown, with a gun in his hand, did he use the gun? 

A. Yes. 

What did he do with it? A. He fired at him. 

Fired at whom? A. At Charles Brown. 

Did he strike him? A. Idon't know. We didn’ t know it then, 
rather. We know it now. 

Q. How many shots did you see the man Smith fire at Brown, 
before Elsie came downstairs? A. About twice. | 
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Q. AndI think you were telling us about calling for Elsie. 
A. Yes. 
Q. All right. Will you continue from that point on, please. 


A. When I called for her, she came downstairs, fastening her clothes up, 
because she had been in her new dress and was putting on her house 
dress, I guess, when I hollered. She came right downstairs and she 
asked Claude not to shoot the boy down and have him die in his shoes 

like that. 

Q. Notso fast. A. Then Claude kept right on firing, and she 
said, "It has got to be blanks." 

Q. Now just a moment. Claude kept on firing what? 

A. The gun. 

Q. Firing that gun? A. Yes. 

Q. Continue, please. A. And she said to me, "It has got to be 
blanks. He wouldn't just shoot him down like that.’ And that is when she 
ran in between them. 

Q. Elsie said it had to be blanks? A. Yes. 

Q. Goon. A. She run in between them. Claude fired the gun 
again, but all it did was clicked. And then he run, turned around and 
run. 

* * * * 

Q. Did you know his reputation for peace and quiet in the community 
in which he resided prior to July 3d, 1960, Mrs. Akers? A. Well, I-- 

MR. MCINTYRE: Objection, Your Honor. 

THE COURT: What is the ground of your objection? 

MR. MCINTYRE: I don't think it is material at this juncture of 
the case. 

THE COURT: At what juncture do you think it is? 

MR. MC INTYRE: I think until a valid case of self-defense comes 


THE COURT: That is for the jury to decide. 
* * * * 


MR. HARRIS: But my question now is, at the time that Elsie Jones 
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grabbed Brown and was between Brown and Smith, if Smith did something 


with that gun. That is my question. 

MR. MC INTYRE: She has already testified to that, Your Honor. 

MR. HARRIS: There is no testimony at that point, Your Honor. 

THE COURT: Go ahead. I will let her answer. | 

BY MR. HARRIS: 

Q. Did Smith do something with the gun at the time Elsie inter- 
vened and was between the two men? A. Yes, he fired it again, but it 
clicked. 

Q. At whom did he fire the gun, or was pointing the gun? A. At 
her and Charles. She was standing in front of Charles. 

Q. And he pointed the gun then at the defendant; is that right? 

A. Yes. 

Q. And after the gun clicked, what did the man Smith do? A. He 
ran back to his car. 

Q. He ran? Isthat right? A. Yes. 

Q. And where was Elsie at that time? A. I don't know exactly. 
But she ran behind him, and Charles ran too. Charlies ran to the front 
of the car, and I ran behind Charles. Where Elsie went after that, I 
don't know. ! 

* * 
CROSS EXAMINATION 


BY MR. MC INTYRE: 
* * * ~ 
Q. You stated an argument developed and that Brown made some 
statement. Was that due to the fact that Brown called Dorothy Banks a 
freak? A. Yes. | 
Q. Isn't that the word he used? A. Yes. 
* * * * 
Q. Did he make some remark, did he, Smith, make some re- 
mark to Charles Brown after Brown referred to his wife asa 
freak? A. No. He never said nothing. They kept right on laughing 


and talking. 
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Q. There did come a time when Claude left with his wife? Is 
that correct? A. Yes. 
Q. And then Claude reappeared? Is that right? A. Yes, he did. 
Q. And that is when you and Charles Brown went downstairs? 
Isn't that correct? A. He and Charles went down; and I went down after 
a while, after Charles. 
Q@. And after you got downstairs you saw Charles Brown sitting 
in the back of the’ Ford automobile? Isn't that correct? A. Yes. 
Q. And you saw sitting in the front seat of the automobile Dorothy 
Banks? Isn't that correct? 


* ak * * 


Q. You are the wife of Charles Brown? Is that correct? A. Yes. 
* * * * 


Q. And they were fired in the direction of Charles Brown? 
A. Yes. 
Q. Isn't that right? And that is when Elsie Jones appeared on 


the scene; is that correct? A. After Claude fired twice, and I kept 
calling. 
* * * * 

Q. And she came up at that particular time, and it was then that 
Claude Smith fired again, as she came on the scene; is that correct? 
A. Yes. 

Q. And that gun was pointed in the direction of her and of Charles 
Brown? Is that right? A. Yes. 

But at that time that gun didn't go off, did it? A. No. 

And she even said to you, "He must be firing blanks."' Isn't 
that right? A. Yes; she didn’t believe he would shoot Charles down 
like that. 

Q@. And Charles Brown, he wasn't on the ground, was he? 

A. No. 

Q@. And that is what she said to you, "He must be firing blanks'-- 
isn't that right? A. Yes. 

Q. And wasn't it then that Smith ran to the car? A. When he 
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found the gun was empty, he ran to the car. 
* * * * 

Q. And you saw Claude Smith get in behind the mae didn't you? 
A. Yes. 

Q. His right hand was on the wheel, wasn't it? A. I: don’ t know 
which hand was on it; but he was in the car. 

Q. You heard the ignition come on, didn't you? Didn't he try 
to start the engine? A. It turned over once, and that was all. 

Q. And you could see him; isn’t that correct? A. No, I couldn't 
see him. You see, the light wasn't shining directly on the car. But I 
know he got in the front seat, and you could hear the car turn over once. 
And he jumped out and ran. 

Q. And did he hold his head as he ran? A. No. He was just 
running with both arms working, like when a person is trying to run 
fast. | 

* * * * 

Q. And where did you see Elsie Jones at this time when Claude 
was running? A. Standing against the fence. WhenI got Charles 

away from the car and looked around at Elsie, she was standing 
against the fence. | 

Q. And what did she have inher hand? A. She had a knife. 

* * * x 

Q. Is this similar to the knife the defendant Jones had in her hand 
there that night? A. It was like the one I was cutting the meat with at 
the party. | 


Q. Is that the knife you were cutting the meat with there at the 
apartment? A. It is like the one. 


Q. Similar to the one? A. Yes. 
* * * * | 


THE DEPUTY CLERK: United States versus Elsie V. Jones. 
THE COURT: Will counsel come to the bench, please? 

(At the bench:) : 
THE COURT: Defendant's instruction number one is denied. In 
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view of the Court granting defendant's instruction number 3 as amended, 
defendant's number 2 is denied. 

Number 3 is granted as amended. 

Number 4 is granted as amended, with the last paragraph stricken. 

Number 5 is denied. 

* * * * 

MR. MCINTYRE: May it please the Court, ladies and gentlemen 
of the jury: 

* * * * 

* * ** At the close of the government's case the defendant also 
made an opening statement. And you will remember that the defense 
told you that they were going to prove certain things, and they were 
going to prove to you that this killing was done because it was done as 


dire necessity, done because this defendant was acting in self-defense. 
But did they prove that? Does the evidence show that when this defendant 


took the life of Claude R. Smith that that was a necessary taking ? 
Wasn't that just an unlawful act? Could that not have been avoided? 

MR. HARRIS: Your Honor, may I note an objection to the last 
two paragraphs of counsel's argument to the jury, about the proof that 
the defendant would bear during the course of this trial. 

THE COURT: The proof is on the government, not on you. 

* * * * 

MR. MCINTYRE: * * * * And here is a tearful plea, "Dorit kill 
this boy."" And was this man heedful of that? Was he socially conscious 
enough to listen to that plea? This woman was there and saw this man 
commit a felony, in the act of committing a felony. And at that time she 
had a right to take him into custody or to capture him, or to turn him 
over to the police. 

MR. MC INTYRE: I object to that, Your Honor. 

THE COURT: I sustain the objection. There is no evidence she 
tried to capture him. 

MR. HARRIS: My statement was she had a right to, if Your Honor 
please. 
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THE COURT: I know, but you cannot argue it if it is not in the 

case. ! 

MR. HARRIS: Now, ladies and gentlemen, I suggest to) you that 
there is enough evidence for you to draw the inference, and here is the 
evidence and I will go over it briefly, that she came down there, that she 
saw this man attacking her nephew, that this man fled, that she took 
after him. That is the evidence in this record. I say you can infer from 
that, if you care to, ladies and gentlemen, you can infer from that she 
was after him in order to stop him from getting away. She went after him. 
She was in pursuit. You may infer from that that she went to capture him. 


This is evidence that you may use. 
* * * * * 


MR. MC INTYRE: * * * * * Is that self-defense? When she states 


that he is trying to get away? Of course not. 

The defense counsel here endeavors to put in the other element, 
or the other defense, a defense that she had a right to kill him because he 
was a fleeing felon. But you are not going to get an instruction on that 
principle of law and therefore you do not have to consider that particular 
principle of law. 

MR. HARRIS: May the record show an objection to that argument 


of counsel? 
* * 


[Filed January 9 ,1961] 
DEFENDANT'S INSTRUCTION NO. 1 

The Court charges the jury that if it believes from the facts and 
circumstances in evidence that the defendant killed the deceased in self- 
defense, or in defense of her nephew from an unlawful or feloniously as- 
sault at the hands of the deceased, or if she killed the deceased while he 
was perpretrating or attempting to perpretrate a felony in her presence, 
or if she killed the deceased in order to prevent his escape after seeing 
him commit a felony, coupled with deceased's resistance to arrest, 
capture or detention, or if you have a reasonable doubt with respect thereto, 
then it is your duty to find the defendant Elsie Vest Jones not guilty and 
to acquit her. [Denied, Curran] 
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DEFENDANT'S INSTRUCTION NO. 2 
The jury is not bound to accept a confession as conclusive proof 
of guilt but the jury should consider the circumstances under which it 
was made in determining the weight which should be given to it. In con- 
sidering any confession, the jury should review and consider all of the 
evidence in the case before reaching a verdict, bearing in mind the 
doctrine of a reasonable doubt and the presumption of innocence. 


[Denied. Curran] 


DEFENDANT'S INSTRUCTION NO. 3 
A confession is defined as follows: It is, ''The voluntary admission 
or declaration made by a person who has committed a crime or misde- 
meanor, to another, of the agency or participation he had in the same. Wy 
The-term-tleonfession!'-is limited te-the-eriminal act; -anédoes not - 
include- statements, declarations,-or-admissions of-facts-ineriminating -- 
in thein nature-or tending te-prove gui: [Granted as amended - Curran] 
The jury is told that the statement of the defendant Elsie Vest Jones 
is not a confession and is not to be so considered. The jury is further 
told that the said statement is to be considered in light of all the evidence 
adduced during the course of the trial, bearing in mind the court's charge 
with respect to the presumption of innocence and the doctrine of a reason- 
able doubt. [Grante d.] 
DEFENDANT'S INSTRUCTION NO. 4 
With respect to defense: The jury is told that the defendant is en- 
titled to assert any defense available to her under the law. 


With respect to the defense of self-defense: The court charges 
the jury that one is not required to retreat when he or she is assailed in 
a place where he or she has a right to be. 


[Granted as amended. Curran] 
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DEFENDANT'S INSTRUCTION NO. 5 


If the jury believes from the evidence that the deceased shot the 
defendant's nephew and also fired at the defendant and her nephew until 
his gun was empty, and that the intervention of the defendant was for the 
purpose of restoring peace and good order, as well as for the protec- 
tion of herself and nephew, and that the deceased thereafter ran to his 
automobile to procure another weapon with which to continue the assault, 
and this was apparent to the defendant, or that the deceased fled to 
escape arrest, capture or detention and prosecution for his crimes, and 
if the jury further believes from the evidence that the defendant pursued 
the deceased to prevent him from further assaulting her or her nephew, 
or to prevent the deceased from escaping and eluding prosecution for 
his crimes; and if the jury further believes from the evidence that the 
defendant used no more force against the deceased than was reasonably 
necessary, under the circumstances of the case, to protect herself or 
her nephew from further assault, or to prevent the deceased from es- 
caping and eluding prosecution for his crimes, then it is the duty of the 
jury, and the court charges the jury, to find the defendant Elsie Vest 
Jones not guilty and to acquit her. 


[ Denied. Curran) 


AFTERNOON SESSION 


THE COURT: Ladies and gentlemen of the jury: As the Court 
previously told you, the defendant in this case is charged in an indictment 
containing one count, which alleges that on about July 3, 1960, within the 
District of Columbia, Elsie V. Jones, with malice aforethought, murdered 
Claude R. Smith by means of stabbing him with a knife. 

That charge is known as second-degree murder. I am directing a 
verdict of not guilty upon the charge of second-degree murder and sub- 
mitting it to you on the included offense of manslaughter. | 

It becomes my duty to instruct you in the law that applies in this 
case, and it is your duty to follow the law as I shall state it to you. On 
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the other hand, it is your exclusive province to determine the facts in the 
case and to consider and weigh the evidence for that purpose. I do not 
intend by any instruction to tell you how you should determine any ques- 
tion of fact. If your recollection of the evidence should differ from my 
statement in regard to the facts in the case, then it is your recollection 
that must prevail. 

If in my instructions to you any rule, direction or idea be stated 
in different ways, no emphasis thereon is intended by me and none must 
be inferred by you. For that reason you are not to single out any certain 
sentence or any individual point or instruction and ignore the others; 
but you are to consider all of the instructions as a whole and regard 
each in the light of all the others. 

At times throughout the trial the Court has been called upon to 
pass upon the question of whether certain offered evidence might properly 
be admitted. You are not to be concerned with the reasons for the Court's 
rulings and you are not to draw any inferences from them. Whether of- 
fered evidence is admissible is purely a question of law. 

In admitting evidence to which an objection is made, the Court 
does not determine what weight should be given such evidence, nor does 
the Court pass upon the credibility of the witnesses giving that evidence. 

As to any offer of evidence that has been rejected, you of course 
must not consider it. As to any question to which objection has been 
sustained, you must not conjecture as to what the answer might have 
been had the question been allowed, nor must you consider the reason 
for the objection. 


You must weigh and consider this case without regard to sympathy, 


prejudice or passion, for or against any of the parties to this lawsuit. 
It is your duty as jurors to consult with one another, and to de- 
liberate with a view to reaching an agreement if you can do so without 
doing violence to your individual judgment. You each must decide the 
case for yourself but should do so only after consideration of the case 
with your fellow jurors. You should not hesitate to change an opinion 
when convinced it is erroneous. However, you should not be influenced 
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to vote in any way on any question submitted to you by the single fact that 
a majority of the jurors, or any of them, favor such a position. In 

other words, you should not surrender your honest convictions concerning 
the effect or the weight of the evidence for the mere purpose of returning 
a verdict, or solely because of the opinion of other jurors. : 

You shall not consider as evidence statements of counsel made 
during the trial, unless such statements were made as admissions or 
stipulations conceding the existence of a fact or facts. 

At times during the trial bench conferences were held between the 
Court and counsel. These conferences concerned matters of law and not 
of fact, and therefore you shall not consider the conferences as having 
any bearing on this case one way or the other. 

Any colloquy between counsel, or between counsel and the Court, 
shall not be considered by you, for’ you should feel free to return the 

verdict that you think is proper. 

Any question that I might ask is not to be considered by you, forl 
do not intend to indicate to you what I think your verdict ought to be. 

That is strictly within your province. : 

You are to decide the case solely upon the evidence that has been 
received by the Court, and the inferences that you may reasonably draw 
therefrom, and such presumptions as the law deduces therefrom in ac- 
cordance with the law as I shall state it to you. 

In judging the credibility of the witnesses, which is your province 
to do, you shall have in mind that a witness is presumed to speak the 
truth. Anyone who takes the witness stand, whether he is a witness for 
the government or a witness for the defense, when that party takes the 
stand there is a presumption that what he says is true. This presumption, 
of course, may be overcome by contradictory evidence, by the manner 
in which the witness testifies, by the character of his testimony, or by 
evidence pertaining to his motive. | 

The paper writing that I just read to you a few minutes ago is the 
indictment in the case. It is not evidence against the defendant. The 


only object and purpose of the indictment is to inform a defendant of the 
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nature of the accusations against him. As I say, it is not evidence 

that a crime has been committed, nor is it to be considered by 
you as evidence in any degree whatsoever. It merely is the charge that 
has been placed against the defendant by the grand jury, each material 
part of which must be proved and proved beyond a reasonable doubt. 

This defendant is presumed to be innocent; and that presumption 
abides with her throughout the progress of the trial until such time as it 
is overcome by evidence establishing her guilt beyond a reasonable 
doubt. 

It is incumbent upon the government to establish beyond a reason- 
able doubt each and every essential allegation of the indictment returned 
against this defendant. And in this connection you are instructed that a 
reasonable doubt is such a doubt as would leave a juror's mind, after a 
careful and candid investigation of all the facts and circumstances, so 
undecided that he cannot say that he has an abiding conviction of the de- 
fendant's guilt; or such a doubt that in the graver and more important 
transactions of life would cause an ordinary and prudent person to hesi- 


tate and pause. This doubt is a doubt that is founded on reason; it is 


based on reason; it is a doubt for which you may assign a reason. It is 
a doubt that connotes something of substance as compared with some- 
thing shadowy. 

The government, of course, does not have to prove a defendant 
guilty beyond all doubt whatsoever, or prove a defendant guilty to a 
mathematical or absolute certainty. The government has met its 

burden if it proves a defendant guilty to a moral certainty, or, as 
it is stated in the law, proves a defendant guilty beyond a reasonable 
doubt. 

In order to justify conviction the evidence should be such that when 
you consider it carefully, and apply to it your sound and conscientious 
judgment as reasonable men and women, you can say you have no 
reasonable doubt of the guilt of the defendant. If it would fall short of 
convincing you to that extent, the defendant should be given the benefit 
of the reasonable doubt and found not guilty. 
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While the law, it is true, does not require proof of a crime to 
be made to a mathematical certainty or an absolute certainty, but 
only requires proof to a moral certainty, or proof beyond a reasonable 
doubt, nevertheless the law does not allow men to be convicted ofa 
crime on mere suspicion or possibility of guilt. : 

This reasnnable doubt that I speak about may arise not only from 
the evidence produced at the trial but also from a lack of evidence. The 
law does not impose upon a defendant the duty of producing any evidence. 
The burden remains upon the prosecution to prove the accused guilty 
beyond a reasonable doubt of every essential element of the crime 
charged; and a defendant has the right to rely upon the failure of the 
prosecution to establish its charge beyond a reasonable doubt. 

In other words, ladies and gentlemen of the jury, in order to 
establish proof beyond a reasonable doubt, the evidence must be such that 
you would be willing to act upon it in the important and sas affairs 
of your own life. 

If after impartial comparison and consideration of all the evidence, 
you can candidly say to yourselves that you are not just satisfied that the 
defendant is guilty, then you have a reasonable doubt and under those 
circumstances it would be your duty under the law to return a verdict of 
not guilty. i 

On the other hand, if after such a comparison and such considera- 
tion of all the evidence you can truthfully say that you have an abiding 
conviction of the defendant's guilty, such as you would be willing to act 
upon in the more weighty and important matters of your own affairs, then 
you have no reasonable doubt and under those circumstances it would be 
your duty under the law to return a verdict of guilty. | 

Your verdict must represent the considered judgment of each juror. 
In order to return a verdict it is necessary that each juror agrees thereto. 
In other words, your verdict must be unanimous. ! 

As you know, you are the sole judges of the facts in’ the case and 
in this respect the Court cannot be of any assistance to you whatsoever. 


It is for you to decide the weight that you will give the evidence as you 
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heard it from the witness stand, and you should weigh carefully 


every fact and circumstance which has been submitted to you for your 
consideration. In judging the evidence you must necessarily evaluate the 
testimony of individual witnesses. Only thus can you determine the 
truth, and it is the truth that you must seek. Therefore, bring to this 
task your knowledge of human nature, your ability to judge men, their 
source of knowledge, their intelligence, their motives, their intentions, 
in order that you may discern the real character behind the spoken word 
and measure its weight of truth and accuracy. 

In this connection, that is, in passing upon the credibility of the 
witnesses, which it is your province to do, you have the right to con- 
sider the manner of testifying when the witness was on the stand, 
whether the witness was evasive, whether there was a tendency to dis- 
tort, whether the witness was frank and candid in his testimony, whether 
the witness was contradicted on material facts, whether the witness had 
an interest in the outcome of the trial, whether the witness impressed 
you as a truth telling individual, whether the witness impressed you as 
a person having an accurate memory and recollection; and you may also 
consider the probability or improbability of the testimony as told by a 
particular witness and its harmony or incongruity with other testimony 

in the case that you do find established beyond a reasonable doubt. 
Did the witness have a full opportunity to learn the truth? If so, did he 
have the intelligence and purpose to ascertain the facts? What was the 
advantage or disadvantage of his point of observation? Does the evi- 
dence show that the witness had a motive for favoring or an inclination 
to favor either the government or the defendant? In other words, was he 
a biased or impartial witness? What degree of intelligence, what quality 
of memory and what grade of moral purpose so far as concerns this case 
were revealed by his appearance and manner of testifying and all other 
evidence inthe case? Was his testimony reasonable and consistent 
with itself and with uncontradicted facts? Give the testimony only the 
weight to which in your judgment it is entitled when tested by all of 
these considerations and in the light of all the other evidence in the case. 
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You are also instructed, ladies and gentlemen of the jury, that if 
you believe from the evidence that any witness intentionally ‘testified in 
a false manner concerning any material fact about which the witness 
could not reasonably have been mistaken, then you are at liberty to dis- 
regard all the testimony of such witness or accept such part of his 
testimony as you deem worthy of belief. : 

Now, ladies and gentlemen of the jury, the defendant in this case 
is charged with a homicide. A homicide is the killing of a human being 

under any circumstances by the act, agency, or omission of another. 

At common law, homicides were divided into two classes: murder 
and manslaughter. Of course by statute, as the years passed by, murder 
was divided into first-degree murder and second-degree murder. 

The defendant, while the indictment charges second-degree murder, 
is not to be found guilty of murder because the Court has removed that 
consideration from you. The only thing left is for you to determine whether 
or not she is guilty or not guilty of manslaughter. 

The Code of Laws for the District of Columbia, Section 2405, Title 
22, provides that whoever commits manslaughter shall receive a certain 
punishment. 

Manslaughter, ladies and gentlemen of the jury, is the unlawful 
killing of a human being without malice. Murder, one of the essential 
elements was malice. Manslaughter is the unlawful killing of a human 
being without malice; either in a sudden quarrel with an intent to kill, 
or unintentionally while in the commission of an unlawful act. It may be, 
where the homicidal act is done intentionally, under the influence of 
passion, provoked or occasioned by an adequate provocation, which in 
tenderness for the frailty of human nature the law considers sufficient 
to palliate the offense, or it may be where the homicidal act resulted 


from the commission of certain unlawful acts not accompanied with the 
intention to take life. 


In other words, ladies and gentlemen of the jury, manslaughter is 
distinguished from murder by the absence of malice aforethought, but 
in the heat of passion, or the heat of blood caused by a reasonable 
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provocation. When a man in killing another acts under the influence of 
sudden passion, caused by a reasonable provocation, but not in necessary 
defense of his life nor in order to prevent great bodily harm, the law 
does not excuse him because of the provocation, but it does not hold him 
guilty of murder. The law recognizes the fact that a man, when greatly 
provoked, will lose the control of his reason and under the influence of 
passion and excitement caused by the provocation resort to violence of 
which he would not be guilty in the absence of passion. It therefore at- 
tributes the killing to the frailty of human nature and not to malice. And 


while it does not excuse the killing altogether, it reduces it to man- 


slaughter. 

You are instructed that a defendant is entitled, of course, to assert 
any defense that is available to a defendant under the law. There has 
been introduced into this trial a statement made by the defendant at 
police headquarters. Sometimes these statements are referred to as 
confessions. 

A confession, ladies and gentlemen of the jury, is the voluntary 
admission or declaration made by a person who has committed a crime 

or misdemeanor, to another, of the agency or participation he had 
in the same. 

This statement of the defendant Elsie Jones is not a confession, 
and is not to be considered by you as a confession. The statement is to 
be considered by you in light of all the evidence adduced during the 
course of the trial, bearing in mind, of course, the Court's charge with 
respect to the presumption of innocence and the doctrine of reasonable 
doubt. 

You may consider the statements made in this paper writing, 
provided they were voluntarily and freely made, in any manner in which 
you so desire. 

Now, while I have instructed you that this is no case of second- 
degree murder, I also must instruct you that this is no case of self- 
defense. So you are not to consider that. The only question is whether 
the defendant is guilty of manslaughter or not. And if you believe, and 
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believe beyond a reasonable doubt, that on the night in question there 


was an unlawful and illegal killing of a human being, without malice, it is 
your duty under the law to return a verdict of guilty of manslaughter. 

If you have any reasonable doubt about what happened on that 
evening, or you do not believe she took a human life illegally, it is your 
duty under the law to return a verdict of not guilty. : 

This is an important case, ladies and gentlemen of the jury, both 
from the standpoint of the government and the standpoint of the defendant. 
This is a serious crime and it is a serious charge. Therefore, you 
should consider the evidence very carefully, analyze it, weigh it, sift 
it, separate the evidence that you believe from the evidence that you 
disbelieve, and then apply to it the good, sound, common sense you 
would in the everyday affairs of your own life. If you do that, you will 
reach a considered judgment. 

When you reach your jury room you will select a foreman and when 
you have reached a verdict, please notify the marshal. 

Is there anything else? 

MR. MCINTYRE: The government hasn't anything ferther, 

Your Honor. Satisfied. 
MR. HARRIS: May we approach the bench, Your ESE 
(At the bench:) 

MR. HARRIS: May the record show that defendant objects to that 
part of the Court's charge which told the jury in effect that the defendant 
was not entitled to an instruction on self-defense? 

THE COURT: Certainly. Yes, indeed. 

* ak * * | 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
a verdict? | 

THE FOREMAN: They have. 

THE DEPUTY CLERK: How do you find as to the defendant Elsie 
Vv. Jones? 

THE FOREMAN: Guilty, sir. 

THE COURT: Of what? 

THE FOREMAN: Guilty of manslaughter. 
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MOTION FOR NEW TRIAL 

Comes now the defendant, ELSIE V. JONES, by and through her 
attorney, L. A. Harris, and moves this Honorable Court for a new 
trial, and as grounds therefor alleges as follows: 

1. That the verdict of the jury is contrary to the evidence. 

2. That the verdict of the jury is contrary to the law. 

3. That the court erred in its rulings on questions of law which 
arose during the course of the trial. 

4. That the court erred in admitting in evidence, over the objec- 
tions of the defendant, certain testimony offered by the prosecution. 

5. That the court erred in rejecting certain testimony offered by 
the defendant. 

6. That the court erred in forcing defendant to make an opening 
statement to the jury, requiring defendant to state the proof that was to 
be offered against the offense charged. 

7. That the court erred in denying, at the conclusion of the 
prosecution's case in chief, defendant's motion for judgment of acquittal. 

8. That the court erred in excessive examination of witnesses 
during the trial. 

9. That the comments and remarks made by the court before the 


jury were improper and highly prejudicial and could not help but influence 


the jury against the defendant. 

10. That the court erred in denying, at the conclusion of all the 
evidence in the case and after both sides had rested their case, defend- 
ant's motion for judgment of acquittal. 

11. That the court erred in restricting the defendant in his cross- 
examination of certain Government witnesses. 

12. That the court erred in interrupting defense counsel in his 
argument to the jury and in stating that there was no evidence that the 
defendant was attempting to prevent the deceased from escaping after 
committing a felony at the time he was fatally injured. 
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13. That during his argument to the jury the prosecutor misstated 
the evidence and made improper and intemperate remarks, all of which 
greatly prejudiced the defendant before the jury, and could not be cured 
by any instruction or direction of the court. 

14. That the Court erred in failing to fully and fairly charge the 
jury in matters of law. 

15. That the court erred in refusing to charge the jury as re- 
quested by the defendant. 

16. That the court erred its charge to the jury and improperiy 
charged the jury in matters of law. 

17. That the court erred in charging the jury that the , defendant 
had no right of self defense. 

18. That the court erred in refusing to charge the jury with 
respect to the law of self defense. 

19. That by reason of the errors hereinabove assigned, the de- 
fendant was denied and deprived of a fair and impartial trial in violation 


of the due process of law clause of the 5th Amendment to the Constitu- 
tion of the United States. : 


/s/ L. A. Harris, © 
Attorney for defendant Elsie V. Jones 
[Certificate of Service] 


i 


[Filed January 27, 1961] 


On this 27th day of January, 1961 came the attorney of the United 
States; the defendant in proper person and by her attorney, L. A. 
Harris, Esq; whereupon the defendant's motion for a new: trial, coming 
on to be heard, after argument by counsel, is by the Court denied. 


By direction of 


Edward M. Curran 
Presiding Judge 
Criminal Court # 
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JUDGMENT AND COMMITMENT 

On this 27th day of January, 1961 came the attorney for the 
government and the defendant appeared in person and by her counsel, L. 
A. Harris, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon her 
plea of not guilty and a verdict of guilty of the offense of MANSLAUGHTER 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 


IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of One (1) year to four (4) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward M. Curran 
United States District Judge 
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QUESTIONS PRESENTED 


Appellant was indicted for and tried on the offense of murder 
in second degree. The court directed a verdict of acquittal of 
: that offense and submitted the case to the jury on the lesser 
' included offense of manslaughter. Appellant was convicted 
of manslaughter, and appeals. In the opinion of appellee, the 
questions presented are: 

1. Whether upon the trial there was some evidence relevant 
to the issue of self-defense, or to the issue of a killing in defense 
| of a close relative, which required submission of either or both 
of those issues to the jury? 

2. Whether upon the trial there was some evidence relevant 
to the claim that the killing occurred while appellant was 
| attempting to prevent the escape of, arrest, or overcome re- 
sistance to arrest offered by, a fleeing felon, sufficient to require 
submission of that issue to the jury? 
| 3, Whether the court below erred, abused its discretion, or 
' otherwise caused legal prejudice to appellant by requiring 
defense counsel, over his objection, to make an opening state- 
: ment to the jury before presentation of the case for the defense? 
598579—61——__1 @ 


Counterstatement of the Case 
Statement of the Evidence... 


Summary of Argument 
I. There was no evidence upon 
self-defense or a killing in defense of a close relative; hence 
there was no error in the court’s failure or refusal to submit 
these to the jury, nor was there error in the court’s express in- 
struction taking self-defense out of the case 
A. There was no evidence relevant to the issue of self- 
defense. 
B. There was no evidence relevant to the issue of a 
killing in defense of a close relative 
There was no evidence relevant to the claim that appellant 
killed Brown while attempting to arrest him as a fleeing 
felon, or to prevent his escape or overcome resistance to 
arrest. 
The trial court neither erred, abused its discretion, or other- 
wise caused legal prejudice to appellant by requiring defense 
counsel, over his objection, to make an opening statement 
to the jury before presentation of the case for the defense... 
Conclusion. 
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APPEAL FROM THE UNITED STATES DISTRIOT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On July 26, 1960, there was filed in the District Court an 
indictment charging that on or about July 3, 1960, within the 
District of Columbia, appellant with malice aforethought mur- 
dered one Claude R. Smith by stabbing him with a knife (J.A. 
1). D.C. Code § 22-2403 (1951) (murder in second degree). 
Represented by retained counsel, appellant stood trial for 
three days—January 4, 5, and 9, 1961—before the District 
Court sitting with a jury. Prior to submitting the case to the 
jury, the court directed a verdict of not guilty of second degree 
murder (J.A. 49; see also Tr. 231), and the case went to the 
jury on only the lesser included offense of manslaughter (J.A. 
49). The jury found appellant guilty of that offense (J.A. 57). 


(1) 


2 


Appellant’s motion for new trial, filed January 19, 1961 (J.A. 
58-59),? was denied after argument on January 27, 1961, and 
appellant was sentenced to a term of from 1 to 4 years (J.A. 
59-60). The lower court allowed this appeal to proceed with- 
out prepayment of costs. 


Statement of the evidence 


On Saturday, July 2, 1960, at 6:00 P.M., appellant, Elsie V. 
Jones, got married at the home of her mother, Rosa Williams. 
After the wedding there was a reception at appellant’s own 
apartment, located at 1823 Vermont Avenue N.W., in the 
District of Columbia (J.A. 5, 28, 31).* 

At about 12:30 or 1:00 A.M. of July 3, 1960, the decedent, 
Claude R. Smith, in the company of Dorothy Mae Banks, 
who was either his wife or lived with him as such, arrived at 
appellant’s apartment house by automobile (J.A. 5). Smith 
parked near the house (J.A. 5). When they reached appel- 
lant’s apartment, the reception was about over. Present were 
eppellant; her husband; Charles Brown, who was appellant's 
nephew (J.-A. 28; Tr. 178, 184); and Esther Akers, who was 


either Brown’s wife or “girlfriend” (J-A. 5; Tr. 199). Ap- 
pellant had known Smith for 10 or 11 years (J.A. 17); Brown 
had known him for 9 or 10 (J.A. 35). Brown and Esther Akers 


2-The jury’s verdict was rendered on January 9, 1961, ten days before the 
motion was filed. Rule 33, Fed.R.Crim-P., provides that a motion for a new 
trial based on grounds other than that of newly discovered evidence “shal 
be made within jive days after verdict or a finding of guilty or within such 
further time as the court may fix during the five-day period” (emphasis 
supplied). Rule 45(b), Fed.R.Crim.P., adds that the court may not enlarge 
the time for taking any action under Rule 33 except as otherwise provided 
in that rule. The new trial motion here was not based on the ground of 
newly discovered evidence; nor does the record reflect any court-ordered 
enlargement of the time for filing such a motion beyond the five-day period 
provided for by Rule 33. The new trial motion was therefore untimely, 
under holdings that the five-day period is jurisdictional and mandatory, 
precluding consideration of such a motion filed out of time. United States 
v. Smith, 331 U.S. 469 (1947) ; Bertone v. United States, 249 F. 24 156 (34 
Cir. 1957) ; Marion v. United States, 171 F. 24 185 (9th Cir.), cert. denied, 
333 U.S. 857 (1948). See also Bruno v. United States, 86 U.S. App. D.C. 118, 
180 F. 2d 393 (1950). 

2'The unprinted transcript indicates that appellant’s husband fell asleep 
at the reception fairly early in the evening and hence was not involved in 
the material occurrences later in the night. 


had been readying to leave when Smith and Dorothy Banks 
entered, but since Brown and Smith hadn’t seen each other 
for a long time, all stayed and chatted (J.A. 33). Smith and 
Banks were made welcome (J.A. 35), notwithstanding that 
Smith apparently had not been invited (J A. 28). 

Smith and Dorothy Banks started drinking (J.A. 5). Smith 
asked appellant what she had to drink. Appellant said some 
“Imperial whiskey” and poured some from a jar. (J.A. 17, 
35.)* Smith made an excuse; he said either that he didn’t like 
whiskey poured out like that (J.A. 17), or that he hadn’t drunk 
whiskey that day, just gin, and preferred to “stick” to gin (Tr. 
217). Smith said he had some gin downstairs in his automobile 
(J.A. 35; Tr. 217), and sent Brown down to get it (J.A. 18, 
33). Brown shortly returned with two half pints of gin, the 
bottles were opened, and both Smith and Brown partook of it 
(J.A. 18, 33, 36; Tr. 218). Brown had been drinking “very 
heavy” all day (Tr. 181). 

Something then happened which caused Brown and Smith 
to step outside. Esther Akers testified that Smith asked 
Brown why he hadn’t seen him for a long time, and that 
Brown said he had come to Smith’s house “but his wife 
[Dorothy Banks] had closed the door in his face” (J.A. 37 )- 
According to Akers, Brown said, “I won’t come there any 
more” (J.A. 37); but according to appellant, Brown insisted, 
“Next time I come to your house, tell your old lady not to 
close the door on my face” (J.A.18). At any rate, Akers’ testi- 
mony was that Dorothy Banks next addressed Brown: “The 
next time you come I will shut the door in your face” (J.A. 
38). Brown replied, “Nobody is talking to you, you freak” 
(J.A. 38)—and Dorothy Banks’ story at trial corroborated this 
to the extent she said Brown had called her a name (J.A. 5). 
There was conflict in the testimony as to whether Smith got 
excited over Brown’s remarks to his wife. Akers said Smith 
didn’t say anything, but kept on laughing and talking with 
Brown (J.A. 48); Brown not only did not remember any ar- 


* appellant did not take the stand at trial. Her version of the night’s 
incidents, however, is contained in a statement given police officers and 
reduced to writing at 4:30 AM. of the night in question, and such state- 
ment was received into evidence at trial without objection (J.A. 16-19). 
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gument with Smith, but also did not recall calling Dorothy 
Banks a freak (J.A. 33). Appellant on the other hand said 
they started arguing and ordered them outside (J.A. 18); 
Dorothy Banks’ version was that Smith defended her and in- 
vited Brown downstairs (J.A.6). Brown recalled going down- 
stairs with Smith and “talking about something—no argu- 
ment” (J.A. 33, 36). Later, the two returned upstairs, and 
appellant’s impression was that “it was over” (J.A. 18). 
Smith and Dorothy Banks then went home (J.A. 6). About 
2:00 A.M., or a little thereafter, however, the two drove back 
to the Vermont Avenue address. Dorothy Banks remained in 
the front seat of the automobile on the passenger’s side while 
Smith went upstairs to appellant’s apartment for about five 
minutes (J.A. 6; Tr. 54, 55, 61). There he summoned Brown 
outside to fight (J.A. 18). Esther Akers remembered appel- 
lant urging Brown, unsuccessfully, not to go out, stating, “you 
know Claude [Smith] always carries one of those rusty guns 
or something around” (J.A. 38). Smith came out of the apart- 
ment house followed by Brown, Smith took the driver’s seat of 
his car, and Brown got in the rear on the right-hand side (Tr. 
55-57). Appellant stayed upstairs (J-A. 18), but there is a 
conflict in evidence as to whether Esther Akers remained with 
her (J.A. 18) or instead followed Smith and Brown down- 
stairs and observed the altercation that was to come (J.A. 38). 
The fight then started, although it is not clear who struck 
the first blow. Dorothy Banks’ story was simple: Brown struck 
Smith, the two got out of the car and started to fight, Smith 
wielding a “stick,” while Banks stayed in the car, at first 
watched the struggle in front of her, then put her hands over 
her ears and screamed (J.A. 7).* Brown on the other hand 
said he was so intoxicated he was in no condition to assault 
anyone, and claimed they were just talking in the car when 
Smith “jumped up” and started beating him about the head 
with something (J.A. 34, 36). Esther Akers, who testified she 
observed the fight, said that Smith and Brown argued in the 


“The transcript says “ears,” not “eyes.” Although it is somewhat diff- 
cult to imagine a woman screaming with hands over her ears (the noise 
level inside her head would be unbearable), Banks’ testimony if believed 
would nevertheless tend to explain why she did not hear any shots during 
what followed (J.A. 7)- 


car over Dorothy Banks and that Smith swung at Brown with 
a weapon that jingled much like a tire chain rattled in front 
of her during her testimony (J.A. 39). The blow drew blood 
across Brown’s forehead, stunning him. Akers ran up and 
helped him from the car, but Brown stumbled into a tree box. 
While Brown was thus on all fours, Smith came up from behind 
Akers and walloped Brown across the shoulder with a two- 
handed swing of a baseball bat. Akers grabbed Smith’s arm 
and begged him to desist because Brown “couldn’t help him- 
self” Smith shook her off, went back to the front, of his car, 
and emerged with a gun. He walked out to the middle of the 
sidewalk and fired two shots at Brown (J.A. 39-42). Mamie 
Hunt, a bystander who heard the shots, looked down the street 
jn the vicinity of Smith’s automobile; among other things, 
she saw Dorothy Banks standing about 20 inches from the car 
next to a street lamp and yelling, “Kill that son of a bitch” 
(J.-A. 29, 30; Tr. 152-3). 

From her apartment appellant heard sounds of the fight out 
in the street, including Esther Akers screaming, “Don’t kill that 
boy like that” (J.A. 18). Appellant, who hadn’t her dress on, 
hurriedly re-dressed, seized from among the party paraphernalia 
a meat knife with a 94-inch blade, secreted it beneath her 
dress, and ran out into the street beside Esther Akers (J.A. 
18, 41-42, 45). She saw Smith with gun in hand “close to his 
side” and “firing at Charles [Brown] on the roadway” (J.A. 
18; see also J.A. 42). She asked Smith “not to shoot the boy 
down and have him die in his shoes like that” (J.A. 42), but 
Smith kept firing (J.A. 42, 44).° Appellant then said to Esther 
Akers: “It has got to be blanks. He wouldn’t just shoot him 
down like that” (J.A. 42, 44). She ran up to Brown, placing 
herself in the line of fire, and asked Smith to stop; Smith 
threatened to shoot her, too (J.A. 18, 42-43). Pointing the 
gun straight at appellant, who was then standing in front of 
Brown, Smith fired the gun again. It clicked (J.A. 42-43). 

Confusion. Smith wheeled and ran back to his car (J.A. 18, 
42-43). Apparently, he got to be half in and half out of the 


* Mamie Hunt, the bystander down the street, heard some of these shots 
(J.A. 30). 
698579—61——_2 
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driver’s seat: he was behind the steering wheel (J.A. 45), but 
had only his right hand on the wheel and only his right leg 
completely inside the car (J.A. 9, 45). Atno time did he have 
his entire body inside the car (J-A. 12). Dorothy Banks, now 
in the car, sew him try to start the engine (J.A. 8); Esther 
Akers remembered the ignition came on and the engine turned 
over once (J.A. 45); Mamie Hunt, the bystander witness, also 
heard a motor start but couldn’t say which car it was or who 
started it (J.A. 30). In the meantime, Brown had followed 
Smith to the car directly at his heels, followed in turn by 
Esther Akers, who attempted to pull him away from the front 
door (J.A. 43; Tr. 222). Appellant too ran up to the car. 
This, according to her own statement, is what she observed 
and did: 

* * © Claude [Smith] ran to his car and jumped in 
and tried to make a get away. I let Charles [Brown] 
down on the street and jumped into the back seat of 
Claude’s car and I grabbed his left arm off the steering 
wheel and I hit him with the knife (struck at her chest 
with fist) (to show location). I don’t know how many 
times I hit him. After I stabbed Claude, he ran out of 
the car and across the street and into the alley. His old 
lady [Dorothy Banks] ran behind him. I got out and 
went back to Charles and held him in my arms until 
the police came in the scout car. (J.A. 18.) * 


When the police arrived at about 3:30 A.M. (Tr. 89), this 
was the scene that confronted them: Brown was lying on the 
ground in front of appellent’s apartment house, bleeding from 
@ cut on the forehead, and exhibiting blood on his trousers, 
apparently from gunshot wounds in both legs (J.A. 14-15, 32; 
Tr. 124). Brown was taken to the hospital (J.A. 24), and it 


“Dorothy Banks testified appellant struck at Smith “a couple of times” 
(J.A. 8). Appellant had “something in her hand,” but Banks couldn’t say 
what it was (J.A. 11). There is a discrepancy between Banks’ story and 
appellant’s, in that Banks testified appellant was outside the car and struck 
Smith “from the front” (J.A. 10,11). All eyewitnesses were in accord that 
Smith after being struck by appellant ran out of the car, fled into the alley, 
and fell (J.A. 8, 12, 31, 45). Esther Akers remembered that while Smith 
was fleeing, she saw appellant standing against a fence with the meat knife- 
in her hand (J.A. 45). 
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eventuated he had in fact been shot in both legs (J.A. 34-35). 
As a result of the beating about his head, Brown’s forehead 
was scarred, and the jury was shown the marks (J.A. 34). 
About 150 yards away from where Brown was first found, in the 
alley police came upon Smith’s body lying face down in a pool 
of blood (Tr. 125). Around him were appellant, Dorothy 
Banks, and Esther Akers, all talking aloud, excited, volunteer- 
ing information as it were (J.A. 14). Approximately 15 or 
20 yards from Smith’s body, between Smith and his automo- 
bile, police found a gun, later identified as a 22-caliber semi- 
automatic pistol of a type which usually holds from seven to 
nine cartridges, but which was completely unloaded when 
found (J.A. 21-23). From the glove compartment of Smith’s 
automobile, police recovered a tire chain (J.A. 32), and a base- 
ball bat was found on the front seat, either on the driver’s side 
(J.A. 25), or directly in-between the driver’s and passenger’s 
side (J.A. 32-33). Later that morning, appellant told police 
she had thrown the meat knife into a hedge, and when certain 
officers returned from the scene to appellant, she identified a 
blood-stained butcher’s knife in their possession as the one 
with which she had stabbed Smith (J.A. 19-20). 

Smith was pronounced dead by an ambulance physician on 
the scene (J.A. 4). The direct cause of death was determined 
to be a stab wound to the heart, which had in turn caused 
hemorrhaging and shock (J.A. 2). The fatal wound pene- 
trated the upper right chest to a depth of 41% inches, traveling 
downward 31% inches slightly from right to left (J.A.3). Smith 
had sustained five other wounds: a laceration in the center of 
the left cheek, a laceration in the lateral (outer) half of the 
upper lid to the right eye, a laceration over the bridge of the 
nose, an abrasion adjacent to the hair line on the left temple, 
and a superficial laceration on the right chest (J.A. 3). 

In the presence of three police officers and a policewoman at 
the Homicide Division, at about 4:30 A.M. that morning, 
appellant made a statement, reduced to writing, admitting she 
stabbed Smith (J.A. 15, 16-19). She said, among other things, 
“J did it in self-defense and I am very sorry it happened” 
(J.A. 19). 
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The trial 


After the prosecution’s opening statement to the jury, the 
defense successfully sought leave of the court to “defer” its 
opening statement “at this time” (Tr. 8). Following presenta- 
tion of the case-in-chief and the court’s denial of a motion for 
acquittal, counsel announced the defense was calling its first 
witness (J.A. 26). Over counsel’s objection, the court required 
the defense to make an opening statement. The trial judge 
explained his ruling: “[Y]Jou can waive it until the Govern- 
ment has concluded its case[,.b]ut the jury and the Govern- 
ment are entitled to know what your defense is.” (J.A. 26.) 
The theory of the defense, as embodied in its statement, was 
briefly that after Smith had emptied his pistol, he ran to his 
car for the purpose of getting another weapon with which to 
assault appellant; that appellant anticipated his intentions in 
this regard; and that when Smith was allegedly reaching for 
the baseball bat which he had in his car, appellant struck him 
in self-defense (J-A. 27). 

At one point during the defense presentation, Esther Akers 
was asked on direct examination whether she knew of Smith’s 
reputation “for peace and quiet in the community in which he 
resided prior to July 3d, 1960” (J.A. 42). Assistant United 
States Attorney McIntyre objected and this colloquy ensued: 

The Court. What is the ground of your objection? 

Mr. Mcinrvee. I don’t think it is material at this 
juncture of the case. 

The Courr. At what juncture do you think it is? 

Mr. McInrvre. I think until a valid case of self-de- 
fense comes in. 

The Courr. That is for the jury to decide (J-A. 42.) 


However, at trial’s end, insofar as it is material on this appeal, 
the court denied appellant’s requested instructions 1 and 5, and 
struck the last paragraph from requested instruction 4 (J.A. 
45-46). Appellant’s Instruction No. 1, which the court de- 
nied, would have submitted the case to the jury on the theories 
of self-defense; a killing in defense of a close relative; or a kill- 
ing in order to prevent escape of a fleeing felon offering resist- 
ance to arrest or capture (J.A. 47). Appellant’s Instruction 
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No. 5, which the court denied, was along similar lines (J.A. 49)- 
The last paragraph of appellant’s Instruction. No. 4, which the 
court struck, dealt with the duty to “retreat” from attack, as 
used in the law of se! defense (J.A. 48). While the court 
indicated, therefore, which instructions it would not give, the 
court did not go on to indicate in advance, nor was it requested 
to indicate in advance, which instructions (other than the 
specific prayers of appellant's that were granted) it would give 
to the jury. a 

Probably because of the colloquy with the trial judge repro- 
duced above, which signified (at least to the prosecutor) that 
self-defense was going to be submitted to the jury under proper 
instructions, albeit not appellant’s, the prosecutor in his sum- 
mation to the jury extensively, argued the self-defense issue, 
urging basically that there was no necessity. for appellant's 
Jethal assault upon Smith (Tr. 233-234, 237). As part of his 
‘argument, the prosecutor contended defense counsel had failed 
to make good on that portion of the latter’s opening argument 
in which he said he would show appellant acted in self-defense 
(J.A. 46). ‘The prostcutor asked rhetorically, “But did they 
prove that?,” to which remark the defense noted an objection, 
and the court stated, “The proof is on the government, not on 
you” (J.A. 46). Later, in defense counsel's summation, and 
despite the fact that the court had already indicated it would 
not charge the jury on the alleged right of appellant to kill 
Smith as a fleeing felon, defense counsel urged that right upon 
the jury, to which the prosecutor objected, and he was sus- 
tained (J.A. 46). In rebuttal, the prosecutor told the jury in 
effect that they would not have to consider any alleged right 
im appellant to kill Smith as a fleeing felon and that they 
-would be so instructed; and the defense noted an objection to 
this line of argument (J.A.-47). 

The court then instructed the jury. Most if not all of the 
usual instructions were given: on the province of the judge 
and jury, respectively (J.-A. 49-50); on the need to consider 
the court’s instructions as a whole. (J.A. 50) ; on the irrelevancy 
for their purposes of the judge’s rulings on admissibility of 
evidence (J-A. 50); on their duty to consider only the evidence, 
not arguments of counsel or questioning by the judge (J.A. 
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51); on the function of the indictment (J.A. 51-52); on the 
presumption of innocence (J-A. 52); on burden of proof and 
reasonable doubt (J.A. 52-53) ; on tests for judging the credi- 
bility of witnesses (J.A. 54-55); on the definition of man- 
slaughter (J.A. 55-56) ; on appellant’s extra-judicial statement, 
ag regards voluntariness and the duty to consider it (if found 
voluntary) in connection with all the other evidence in the 
case (J.A. 56); and finally, on the seriousness of the alleged 
offense and necessity for careful deliberation (J.A. 57). How- 
ever, near the end of the charge, the court said: 

** * T also must instruct you that this is no case of 
self-defense. So you are not to consider that. The 
only question is whether the defendant is guilty of man- 
slaughter or not. * * * (J.A. 56) 

At the conclusion of the charge, defense counsel objected_to 
the above instruction (J.A. 57). A guilty verdict was rendered 
and after sentence this appeal was taken in due course. 


STATUTE AND RULE INVOLVED 
District of Columbia Code § 22-2405 (1951) provides: 


Punishment for manslaughter—Whoever commits 
manslaughter shall be punished by a fine not exceeding 
one thousand dollars, or by imprisonment not exceeding 
fifteen years, or by both such fine and imprisonment. 
(Mar. 3, 1901, 31 Stat. 1321, ch. 854, § 802.) 

Rule 57 of the Federal Rules of Criminal Procedure provides 
in pertinent part: 

(a) Rules by District Courts and Courts of Appeals. 
Rules made by district courts and courts of appeals for 
the conduct of criminal proceedings shall not be incon- 
sistent with these rules. * * * 

(b) Procedure not Otherwise Specified. If no pro- 
cedure is specifically prescribed by rule, the court may 
proceed in any lawful manner not inconsistent with these 
rules or with any applicable statute. 


il 


SUMMARY OF ARGUMENT 
I 


There was no evidence relevant to the issue of self-defense, 
or of a killing in defense of a close relative. From ell the facts 
and circumstances, appellant at the time she struck the fatal 
blow had no reason to believe, and a reasonably prudent person 
in her position at the time could not have believed, even from 
mere appearances, that either appellant or her nephew was 
then in imminent peril of death or grave bodily harm at the 
hands of Smith. Not even a bare inference from the evidence 
can be made to conclude that Smith was then apparently 
reaching for a weapon to continue his attack rather than fleeing 
the scene and abandoning the attack altogether. There being 
no evidence relevant to either defense, it-was not error to refuse 
-charging the jury on both theories. 


Tl ; 
There was no evidence relevant to the proffered defense that 


appellant killed Smith as a fleeing felon. Although in the 
abstract appellant had authority to arrest Smith and, if 
necessary, to use a deadly weapon to effectuate arrest, there 
was no evidence from which it could be at least inferred that 
appellant sought to avail herself of that authority or enter- 
tained that purpose in pursuing and killing Smith. Her act 
not having been shown by the slightest evidence to have been 
with lawful purpose, 7.c., with purpose to bring Smith to justice, 
that theory of defense too was correctly refused in the instrue- 
tions to the jury. 
Ii 


The trial court had ample power and authority under Rule 
57(b), Fed. R. Crim. P., to require defense counsel over his ob- 
jection to make an opening statement to the jury. Such a re- 
quirement is neither unlawful nor inconsistent with any rule 
or statute. Apart from rule, the conduct of criminal trials is 
generally within the sound discretion of the trial court. There 
is no abuse of discretion here, because requirement of an open- 
ing statement satisfies the valid purpose of helping the jury 
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better understand the evidence as it comes in, and the trial 
judge has the affirmative duty to make sure the jury follows the 
evidence as best it can. Finally, since self-defense was ulti- 
mately taken out of the case, no legal prejudice to appellant 
arose from the mere fact that the opening statement had been 
made and later permitted the prosecution on summation to 
argue defense counsel had not made good on what he had 
announced he would show. 


: ARGUMENT 

L There was no evidence upon the trial relevant to the issue 
of self-defense or of a killing in defense of a close relative; 
hence there was no error in the court’s failure or refusal to 
submit these to the jury, nor was there error in the court’s 
express instruction taking self-defense out of the case 


A. There was no evidence relevant to the issue of self-defense 


Self-defense is based on necessity, and a homicide is neither 
justifiable nor excusable on that ground if necessity is absent. 
Holmes v. United States, 56 App. D.C. 183, 188, 11 F. 2d 569 
(1926). Necessity in each case is measured by objective cir- 


cumstances, not by the subjective belief of the accused. The 
accused must show that he was attacked and had good reason to 
believe that he was in imminent peril of his life or of great bod- 
ily harm. Hopkins v. United States, 4 App. D.C. 430, 443 
(1894); Grant v. United States, 28 App. D.C. 169 (1906). 
“Good reason” is often expressed in terms of an “honest” or 
“bona fide” belief. A person cannot have an honest or bona 
fide belief as to a fact where there is no fact to support it; the 
-mere belief, without supporting reason founded in reality, is 
insufficient. Jackson v. United States, 48 App. D.C. 272, 277 
(1919). Thus, the law as to self-defense in this jurisdiction is 
that stated in the instruction approved by this Court in Sacrint 
v. United States, 38 App. D.C. 371, 378 (1912): 


* * * it is necessary before one may kill another in 
self-defense, that he shall actually have believed in his 
own mind at the very moment he strikes the blow that 
then either his life is in danger, or that he is in danger of 
great bodily harm; and more than that, the circum- 

__ stances which present themselves to his mind at the mo- 
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ment must be such as that they would have created in 
the mind of a reasonable man, the ordinary average 
man, « belief that he would have been in such danger in 
such circumstances. [Emphasis supplied.] 


Or, putting the same thing into the language used by this 
Court, ibid.: 

* © * Before one can be permitted to take life under 
the apprehension that he is in danger of life or serious 
bodily harm from the violence of another, it must ap- 
pear that he had a reasonable right to believe, from all 
the facts and circumstances presented, that he was in 
such danger. 

The true test for the application of the jury is whether 
the circumstances presented to the mind of the defend- 
ant were such that they would have produced upon the 
mind of any reasonably prudent person, situated as the 
defendant was at the time, the reasonable belief that the 
deceased was then about to kill him or to do him serious 
bodily harm. [Emphasis supplied.] 

To the same effect are Marshall v. United States, 45 App. D.C. 


373 (1916) ; and Kinard v. United States, 68 App. D.C. 250, 96 
F. 2d 522 (1938). 
So that the law as to self-defense is in summary this: 


(1) A necessity for the killing at the time the blow is 
struck; 

(2) The necessity must arise from the belief of the 
accused that at the moment he acts his life is in danger, 
or that he is then in danger of serious bodily harm; 

(3) The apparent danger must be imminent; 

(4) The belief of the accused must be a reasonable 
belief, based on facts and circumstances which would 
create a belief of imminent danger in the mind of a 
reasonably prudent person. 


We agree that if there is any evidence, no matter how meager, 
tending to show the existence of elements of self-defense as set 
forth above, that issue must be submitted to the jury under 
appropriate instruction. Kinard v. United States, 68 App. 
D.C. 250, 253-4, 96 F. 2d 522 (1938), quoting from Stevenson v. 
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United States, 162 US. 313, 315 (1896) ; cf. Tatum v. United 
States, 88 U.S. App. D.C. 386, 190 F. 2d 612 (1951) (as to in- 
sanity defense). 

But we submit that in the case at bar there was absolutely no 
evidence relevant to the claim appellant was acting in self- 
defense at the moment she struck the fatal blow. 

Immediately to be put to one side is the self-serving state- 
ment made by appellant, and relied upon in part on this appeal 
(Br. at 17), to the effect that “I did it in self-defense and I am 
very sorry it happened” (J.A. 19). It may be assumed that 
this bare conclusion represented appellant’s true subjective 
belief as to why she killed Smith. As shown above, however, 
this mere belief is insufficient to raise, or even to contribute to 
raising, the issue of self-defense. The question is, were the 
objective facts and circumstances such as to raise in the mind 
of a reasonably prudent person situated in appellant’s position 
at the time, a belief as to great and imminent danger? 

We submit no. No doubt at one time during the events of 
the evening in question, appellant might reasonably have be- 
lieved she was in mortal danger. That was when, after Smith 
fired a number of shots at appellant’s nephew in her presence, 
and after appellant stepped into the line of fire, Smith threat- 
ened appellant, pointed his gun in her direction, and pulled 
the trigger.’ As it happened, the gun merely clicked, which 
would have signified to the average person that Smith had run 
out of ammunition, or perhaps that the gun was or became 
defective. At all events, Smith’s assault upon appellant was 
not continued. He did not charge at her. He did not attempt 
to rush appellant with the pistol to be used as a bludgeon. 
He did not attempt to reload on the spot. Instead he turned 
and ran to his car. Appellant’s actual inference from this was 
that Smith “tried to make a get away [sic]” (J-A. 18). Appel- 
lant then became Smith’s pursuer. We concede that by be- 
coming his pursuer appellant did not necessarily then and 
there forfeit her right of self-defense no matter what might 
immediately follow. But what did in fact follow? Smith 


"er actual belief at the time appears to have been that the gun could 
not have been loaded except with blanks. A reasonably prudent person 
might well have believed otherwise. 


15 


clearly abandoned the assault on both appellant and Brown. 
All the witnesses, with the exception of Brown who with good 
reason could not recall what happened, agreed that Smith tried 
to start the car. Dorothy Banks remembered Smith had his 
right hand on the steering wheel; appellant’s own statement 
was that Smith had his left hand too on the steering wheel. 
There was no evidence to show that Smith was apparently 
seeking to re-arm himself, either by reloading the pistol (which 
would ordinarily require two hands), or by reaching for an- 
other weapon. True, there was @ baseball bat on the front 
seat of the car. But there was no evidence to show appellant 
knew of its existence, or from which appellant could reason~ 
ably have believed Smith was reaching for any weapon, base- 
ball bat. or something else. Nor is there anything of record. 
indicating that the position of appellant or of her nephew was 
such at the time the fatal blow was struck that Smith could 
have used the automobile itself as a lethal weapon. 

The short of the matter is that at the very moment appel- 
lant struck the fatal blow, Mr. Justice Holmes’ “uplifted 
knife” (Brown v. United States, 256 US. 335, 343 (1921)). or 
its equivalent was non-existent as far as any apparent im- 
minent danger to appellant was concerned. If her.own: story 
is to be believed, she jumped into the back seat of the car and 
struck the fatal blow while Smith had to have been facing 
toward the front of the car under any view of the facts, and 
as far as all appearances indicated, was merely trying to make. 
@ getaway, as appellant herself thought. There.is, however, 
second version of the facts in this case. Dorothy Banks’ testi- 
mony was that appellant was on the outside of the car when 
Smith was half-in, half-out, with one hand on the steering 
wheel. Still, under this version, appellant could have had no 
reason founded in fact to believe she was then and there in 


* Appellant says “the jury might have concluded appellant reasonably 
believed Smith intended to re-load his gun and fire at appellant as he de 
parted” (Br. at 18). From what evidence, we ask? If all the evidence 
pointed, as it did, to the fact Smith was trying to start the car, how could 
appellant, whether she was in the back seat of the car or just outside the 
driver’s seat, have reasonably believed herself to be in imminent peril from 
Smith’s gunfire, when the gun was known to be empty, and where no evi- 
dence indicated Smith appeared to be reloading? 
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imminent danger, and so if at that moment she struck Smith, 
it could not have been in self-defense. 

Appellant cites De Groot v. United States, 78 F.2d 244 (9th 
Cir. 1935), for the proposition that the question of self-defense 
may be for the jury “even if at the time of the killing the 
would-be attacker has no weapon in his hand and there is no 
hostile demonstration towards the defendant” (Br. at 14). 
Granted; but to send the issue to the jury, there still must be 
some evidence from which it could be at least inferred that 
the defendant, regardless of what actually were the facts, 
might reasonably have been impelled to believe from appear- 
ances that he was in mortal danger at the time he did his 
victim in. In the De Groot case, this situation was present; 
here it is not. We repeat that there was not a shred of evi- 
dence here from which a jury might infer that appellant, at 
the moment she killed Smith, had good reason to believe she 
was then in imminent peril, even from mere appearances. 

For the same reason, two other cases relied on by appellant 
(Br. at 15) (Hardin v. State, 104 Tex. Crim. App. 178, 283 S.W. 
517 (1926); Thompson v. State, 101 Tex. Crim. App. 587, 276 
S.W. 699 (1925)) are also inapplicable. These say in effect 
that the party assaulted may of course pursue his adversary, 
but only so long as it appears to him that he remains in 
imminent peril; “if it reasonably appeared to him that his 
adversary had in good faith abandoned the difficulty, he could 
not further pursue and shoot said adversary” (Hardin v. State, 
supra, 283 S.W. at 518). Where, as here, all evidence points 
to Smith’s apparent abandonment of the assault after his gun 
ran out of ammunition and he fled to his car, and there is no 
evidence from which it could be inferred appellant might rea- 
sonably have believed she remained in peril, especially after 
Smith attempted to start the car, as a matter of law her homi- 
cide was not defensive. 

Thus the lower court did not err in its refusal to charge the 
jury on self-defense. And since both counsel, erroneously an- 
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ticipating such a charge,° argued the issue to the jury, it was 
also not error for the trial judge to give the jury explicit in- 
structions removing that issue from the case. See Stevenson 
v. United States, 162 U.S. 313, 315 (1896) (as to lesser included 
offenses); Sparf v. United States, 156 U.S. 51, 99-100 (1895) 
(same). 


B. There was no evidence relevant to the issue of a killing in defense of a 
close relative 


We are in absolute agreement with appellant’s statement 
(Br. at 18) that, “What has been stated as to appellant’s right 
to defend herself applies with equal force to her right to defend 
Brown, her nephew.” What we have just stated with respect 
to the total lack of evidence relevant to the issue of self-defense 
applies equally to the issue of appellant’s right to kill in defense 
of Brown. At the time the fatal blow was struck, appellant, 
or a reasonable person in her position under all the facts and 
circumstances, could not have reasonably believed Brown was 
then in imminent peril of death or great bodily harm. Not 
even the slightest inference in appellant’s favor can be drawn 
from the facts. Brown was in either one of two places, either 
(1) on the ground at the place he had been shot by Smith 
(J.A. 18); or (2) at the front door of Smith’s automobile where 
Esther Akers was engaged in the attempt to pull him away 
(J.A. 43; Tr. 222). In either event, since there was no evidence 
tending to show appellant might have reasonably believed, 
even from mere appearances, that Smith was imperilling Brown 


*Both counsel were misled in the following fashion: In defense counsel's 
opening statement, he said he was going to prove, among other things, that 
Smith was reaching for the baseball bat which he had in his car, and that 
appellant struck the blow in self-defense (J.A. 27). It is only in light of 
these statements that one can understand the remark of the trial court, 
made in the middle of the defense presentation before all the evidence for 
the defense was in, to the effect that self-defense was a question of fact 
for the jury. See supra, pp. 8-9. However, after all the evidence was 
in, it was clear that the defense had failed to adduce any evidence from 
which it might have been inferred Smith appeared to be reaching for a 
weapon when appellant struck the blow. Thus appellant’s announced claim 
of self-defense evaporated, and the trial court, recognizing this at the time 
it instructed the jury, took it out of the case even though it had been argued 
to the jury by counsel. 
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at the moment she struck the blow, the issue of killing in de- 
fense of another was also not in the case. The trial court there- 
fore correctly refused to instruct the jury (see J.A. 47, 49, 
setting forth the proffered instructions which were rejected) 
as to that theory of defense. 


Il. There was no evidence relevant to the claim that appellant 
killed Brown while attempting to arrest him as a fleeing 
felon, or to prevent his escape or overcome resistance to 
arrest 


The law in the District of Columbia is that a nonofficer has 
authority to arrest without warrant any person who he has 
reasonable cause to believe committed a felony which has actu- 
ally been committed—though at the peril of the nonofficer if 
no felony had in fact been committed. Davis v. United States, 
16 App. D.C. 442, 454-6 (1900); United Cigar Stores Co. v. 
Young, 36 App. D.C. 390 (1911). It may be assumed, for 
purposes of argument, that the normal rule that the arresting 
person, be he officer or nonofficer, must first notify the person 
sought to be arrested of his purpose or acquaint him with the 
cause for the arrest, is inapplicable where circumstances pre- 
clude these preliminaries, as where the arrest is sought to be 
made at the time of the offense or on fresh pursuit. See, ¢.g.; 
People v. Score, 48 Cal. App. 2d 495, 120 P. 2d 62, 64 (1941); 
State v. Gay, 18 Mont. 51, 44 Pac. 411, 420 (1896) ; People v. 
Governale, 193 N.Y. 581, 86 N-E. 554, 446 (1908) ; People v. 
Morehouse, 6 N.Y. Supp. 763, 764 (Sup. Ct., 4th Dep’t 1889). 
Tt also is the law that the arresting person may employ neces- 
sary force to effectuate arrest, prevent escape, or overcome re- 
sistance to arrest, and in case of felony use even a deadly 
weapon, provided the force applied is that which an ordinarily 
prudent and intelligent person, in the situation presented, 
would deem necessary. Barrett v. United States, 62 App. D.C. 
25, 26, 64 F.2d 148 (1933), and cases there cited. 

We also agree with appellant’s assertion (Br. at 20) that one 
or more felonies had actually been committed in her presence 
on the night in question and that she had reasonable cause to 
believe Smith committed them. 

In the abstract, therefore, appellant had a “right” to prevent 
Smith’s escape by placing him under arrest. But that is not 
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the real question. The question is, From what evidence in this 
case might a jury infer that appellant actually sought to exer- 
cise that right ; that appellant’s purpose and intent in pursuing 
Smith was indeed to put him under arrest; that appellant in- 
tended to cloak herself with the authority of an officer pro hac 
vice? The only reason the law sanctions citizens’ arrests is 
grounded in the public policy to aid official authority in bring- 
ing criminal offenders to the bar of justice. Homicide of a 
fleeing felon is therefore lawful or unlawful, legally excusable 
or inexcusable, depending on the single factor of the actor’s 
jntent when he took life. True, the prosecution must prove un- 
lawful intent as part of its case beyond a reasonable doubt. 
But excusable homicide grounded on the claimed right to pre- 
vent the escape of a fleeing felon is an affirmative defense much 
like self-defense; some evidence relevant to the issue must first 
be adduced at trial before the claimed right is available in the 
sense it is required to be submitted to a jury for its consider- 
ation as a matter of fact. The only evidence, under a “some 
evidence” rule, that can raise the issue of lawful homicide in 
the course of arresting a fleeing felon, must be “some evidence” 
of lawful purpose, 7.., purpose to arrest in order to bring the 
felon to justice. Any other rule which would make the defense 
available merely because the defendant in the abstract had a 
“right” to kill regardless of what was in his mind at the time, 
would amount to a hunting license for vengeance-seekers Or 
for persons, like appellant, aroused to kill under adequate 
provocation. Stated another way, an indispensable element to 
raise the “right” to kill in effectuating a purpose to arrest a flee- 
ing felon (assuming all along that the force applied is not un- 
reasonable under the circumstances) must be “some evidence” 
from which a jury might infer the defendant acted with such a 
purpose in mind.” That is the law as understood by the trial 


Since the state of a man’s mind is a fact just like any other fact, 
evidence tending in any way to show an intent to arrest may be direct, such 
as testimony from the defendant himself as to his intent at the time of 
killing, or indirect, to be inferred from overt circumstances. As to the 
latter, “some evidence” as to intent to arrest might well consist in testimony 
from persons other than the defendant that they heard the defendant say, 
“top, thief,” or its equivalent under the circumstances. 
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court in this case when it refused to allow defense counsel to 
argue appellant’s abstract “right” to kill, in the absence of some 
evidence she actually tried to capture Smith (see J.A. 46). 

Here, all the evidence was consistent with appellant’s having 
killed Smith under adequate provocation, in the heat of passion, 
and inconsistent with a purpose on her part to effectuate an 
arrest; more than that, as the court below held, there was no 
evidence at all as to a purpose to arrest. First, appellant’s 
statement (J.A. 18) was merely to the effect that when Smith 
jumped into his car, he “tried to make a get away.” The mere 
fact appellant believed Smith to be fleeing does not carry with 
it any inference that her ensuing action was taken for the 
specific purpose of preventing that from happening because 
Smith should be brought to account for his crimes. Secondly, 
appellant was not satified to stab Smith only once in the chest, 
which any ordinarily prudent person would believe sufficient 
to effectuate an arrest and prevent further resistance or chance 
of escape. Rather, according to her own story, she struck 
more than once (J.A. 18), and indeed there were five wounds 
on the corpse other than the fatal stab-wound (see supra, p. 
7); the multiple lacerations inflicted after the deep and well- 
placed wound to the chest had been administered negate any 
intent on appellant’s part to bring Smith to justice. And 
thirdly, to show just how much appellant believed she had 
acted as if she were an officer, it ig noteworthy she took the 
advice of a person she didn’t know to throw the butcher knife 
away in the hedges (J.-A. 19). If her intent were innocent, 
ie., to arrest Smith, why, it must be asked, did she rid herself 
of the weapon? Of course, all this evidence, inconsistent as 
it was with an intent to arrest, would have been for the jury 
to consider in connection with “some evidence” as to an intent 
to arrest if that “some evidence” had been adduced. But we 
submit no such evidence was present in the case, and appellant 
points to none. 

It was therefore not erroneous for the trial court to refuse 
or fail to instruct the jury on this proffered theory of defense. 
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IIL The trial court neither erred, abused its discretion or 
otherwise caused legal prejudice to appellant by requiring 
defense counsel, over his objection, to make an. opening 
statement to the jury before presentation of the case for 
the defense 


The trial court was plainly authorized by rule, having the 
force of statute, to require defense counsel to make an opening 
statement to the jury, notwithstanding his objection thereto. 

~ Rule 57(b), Fed-R.Crim_P., provides: 
(b) Procedure not Otherwise Specified. If no pro- 
cedure is specifically prescribed by rule, the court may 
proceed in any lawful manner not inconsistent with 
these rules or with any applicable statute. [Emphasis 
supplied.] 
Requiring an opening statement for the defense, at least where 
the defense first indicates it is actually going to put on a case 
instead of resting on the case-in-chief (see J.A. 26)? is “law- 
ful” in the sense it is not unlawful; that is, it does not run up 
against any express prohibition contained in either statute 
or rule. It is, moreover, not “inconsistent with these rules 
[Federal Rules of Criminal Procedure] or with any applicable 
statute,” since, even granting appellant's argument that there 
is no statute or rule compelling an opening statement (Br. at 
25), there is also no statute or rule which is inconsistent with 
the exercise of the court’s discretion to require one. It is well 
established that such things as the order of proof in and the 
general conduct of criminal trials is committed to the sound 
discretion of the trial court and may not be reviewed by an 
appellate court unless abuse of discretion is plainly shown. 
Lawson v. United States, 85 US. App. D.C. 167, 171, 176. F.2d 
49 (1949), cert. denied, 339 US. 934 (1950), and cases cited 
$5 U.S. App. D.C. at 171 n.12; Mears v. United States, 60 App. 
D.C. 387, 389, 55 F.2d 745 (1932) ; Raub v. Carpenter, 17 App. 


‘phe Fifth Amendment, and the rule that “the defendant in a criminal 
proceeding may not be called upon to come forth and present evidence in 
his own behalf” (Br. at 25), have nothing at all to do with this case. Here, 
it was perfectly clear that appellant’s counsel was going to call witnesses 
for the defense (JA. 26) defore the question of his failure to make an 
opening statement was broached. 
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D.C. 505, 516 (1901), aff'd, 187 U.S. 159 (1902) ; Hardy v. Wise, 
5 App. D.C. 108, 113 (1895). 

The Notes of the Advisory Committee on the Criminal 
Rules, following Rule 57 in title 18 U.S.C.A., support the course 
of action followed by the trial court in this case. The second 
paragraph of the notes reads as follows: 


While the rules are intended to constitute a compre- 
hensive procedural code for criminal cases in the Fed- 
eral courts, nevertheless it seemed best not to endeavor 
to prescribe a uniform practice as to some matters of 
detail, but to leave the individual courts free to regulate 
them, either by local rules or by usage. Among such 
matters are the mode of impaneling a jury, the manner 
and order of interposing challenges to jurors, the man- 
ner of sealed verdicts, the order of counsel's arguments 
to the jury, and other similar details. [Emphasis sup- 
plied.] 

Rule 57(b), which, in the absence of applicable local rules, 
permits the court to proceed “in any lawful manner not incon- 
sistent with these rules or with any applicable statute,” has 
been characterized, in line with the intent evidenced by the 
Advisory Committee’s note, as & “wise, sound and flexible 
commission for the administration of justice.”’ 4 Barron, 
Feperar Pracrice AND Procepure 545 (1951). 

Conceding that an opening statement is a right, Lichten- 
walter v. United States, 89 U.S. App. D.C. 187, 190 F. 2d 36 
(1951), albeit one which may be waived by the defense or in 
certain circumstances withheld by the court, United States v. 
Five Cases, etc., 179 F. 2d 519, 522 (2d Cir. 1950), that still 
does not preclude the trial court from requiring the right to 
be exercised. Cf. Dizon v. United States, No. 16129, D.C. Cir., 
June 8, 1961 (right to trial by jury); Overholser v. Lynch, No. 
15859, D.C. Cir., January 26, 1961 (right to trial). There are 
ample “wise” and “sound” reasons why the trial court in a 
given case, or in any case, should refuse to permit defense 
waiver of the right to make an opening statement. Because 
of the technical rules of evidence applicable in jury trials, the 
testimony adduced before the jury in the sequence in which 
witnesses take the stand is often disconnected, and with gaps 
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in the testimony (and sometimes they may never be closed 
directly, leaving the rest to inference) the jury often cannot 
understand the significance of fragmentary evidence as it comes 
into the record. The purpose of an opening statement is to 
inform the jury in advance of the general nature of the de- 
fense so that they may be better prepared to follow and under- 
stand the evidence. Best v. District of Columbia, 291 US. 
411, 415 (1934); Karr v. State, — Ark. —, 301 S.W. 2d 442, 
445 (1957); People v. Green, — Cal. —, 302 P. 2d 307, 311-2 
(1956); Passaic Val. Sew. Com’rs v. George M. Brewster & 
Son, Inc., 32 N.J. 595, 161 A. 2d 503, 508 (1960); Fossum v. 
Zurn, — S. Dak. —, 100 N.W. 2d 805, 807-08 (1960) ; State v. 
Rouse, — Wyo. —, 134 P. 2d 1116, 1119 (1943). This purpose 
obviously cannot be achieved when a party is permitted to 
waive his opening statement. This purpose may or may not 
be achieved when a party makes an opening statement. But 
because it may be achieved by an opening statement, and it 
is in the interest of better fact-finding if the purpose is in 
fact achieved, the trial court acts within its discretion when 
it requires an opening statement. As this Court stated long 
ago, in Budd v. United States, 48 App. D.C. 332, 336 (1919): 
According to the rule which prevails in Federal juris- 
dictions, the judge presiding at a trial “has a right, and, 
indeed, it is his duty, to see that the facts of the case 
are brought intelligibly. to the attention of the jury, and 
to what extent he will intervene for this end is a matter 
of discretion.” 

The record in this case shows that the trial court, far from 
acting azbitrarily in requiring the opening statement from the 
defense, gave as the precise reason for his action that the jury 
and the Government were entitled to know generally the 
nature of the defense (J.A. 26). Accordingly, the court’s 
order was made strictly in fulfillment of its duty towards the, 

litigants, the jury, and the sound administration of justice. 
Any prejudice to appellant that arose thereafter did not stem 
from the mere fact of the trial court’s having imposed this re- 
quirement; moreover, there was no prejudice in the legal sense. 
In his opening statement, counsel offered to show that “as this 
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man Smith reached for this baseball bat which he had in the 
car, she [appellant] then in self-defense struck him” (J.A. 27). 
As previously demonstrated in this brief, no evidence relevant 
to the issue of self-defense came in; counsel failed to show in 
any way what he said he was going to show.” Therefore, when 
the prosecution in its summation to the jury argued (J.A. 46) 
that the defense failed to make good on its opening statement, 
this was fair comment and legitimate argument, necessary in 
order to avoid if possible a wrong impression being left with 
the jury. See State v. Feger, — Mo. —, 340 S.W. 2d. 716, 724-5 
(1960) ; State v. Boyce, — Wash. —, 64 Pac. 719, 723 (1901). 
But at all events, when the court in its instructions to the 
jury correctly took the issue of self-defense out of the case 
altogether, all of the argument directed to that issue in the 
opening statement of the defense and in the summations of 
both prosecution and defense became totally irrelevant. Thus, 
even assuming there was error in requiring an opening state- 
ment from the defense, its impact upon the outcome was nil. 
Appellant suffered no legal prejudice from the mere fact that 
the opening statement had been made, See Rule 52(a), 
Fed. R. Crim. P. 
CONCLUSION 
Wherefore, it is submitted the judgment of the District 
Court be affirmed. 
Davin C. ACHESON, 
United States Attorney. 
Cuartzs T. Duncan, 
Assorr A. LEBAN, 
Assistant United States Attorneys. 


™ Statements should not be made by counsel if he does not expect to 
introduce evidence tending to substantiate them. See, ¢.., Lewis v. United 
* States, 11 F. 2d 745, 747 (6th Cir. 1926) ; People v. Chester, — Cal. App. 2d 
—, 298 P. 2d 695, 699-700 (4th Dist. Ct. App. 1956) ; Archina v. People, — 
Colo. —, 307 P. 2d 1083, 1097-8 (1957) ; Sefton v. State, — Nev. —, 205 P. 2a 
385, 391 (1956), cert. dented, 352 U.S. 954 (1957) ; Passaic Val. Sew. Com’rs 
v. George M. Brewster & Son, Inc., 32 N.J. 595, 161 A. 2d 508 (1960). 
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